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a Supreme Court of the District of Columbia 1 

United States, Plaintiff 

• « 1 

William A. Starrett, Morton C. Tuttle, Clemens W. _r nminal 
Lundotf, Benedict Crowell, Clair Foster, John H. No. 40384 
McGibbons, and James A. Mears, Defendants 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Indictment 

Filed in open court Dec. 30,1922 

In the Supreme Court of the District of Columbia, Holding a 

Criminal Term 

October Term, 1922 

United States 

William A. Starrett, Morton C. Tuttle, Clemens W. ■if' aaqqa 
Lundoff, Benedict Crowell, Clair Foster, John H. °’ 
McGibbons, and James A. Mears 
District of Columbia, ss: 

The grand jurors for the United States of America, empaneled 
and sworn in the Supreme Court of the District of Columbia, hold¬ 
ing a criminal term of the October term of said court, in the year 
1922, and inquiring for said District of Columbia, upon their oath 
present: 

That by joint resolution of Congress, approved by the President 
on the 6th day of April, 1917 (40 Stat. 1), a state of war was de¬ 
clared to exist between the United States of America and the Im¬ 
perial German Government; that the war situation and needs of the 
Allies were then at a critical stage, and so generally known to be, 
that the war into which the United States was then entering was well 
known to be one which would involve and severely tax the man 

2 power and financial and material resources of the nation, and 
m consequence thereof, there was an ever-present necessity and 

duty of conserving all and preventing the dissipation of any such 
resources, as was well known to every concern and person acting for 
or on behalf of the United States, or performing any work or func¬ 
tion for the United States, and every such concern or person was 
charged with the duty of conserving all and preventing the dissipa¬ 
tion of any such resources, not alone as such duty always exists 
toward the Government, but also in the high degree then called for 
by the then existing extraordinary circumstances; that by reason 
and in consequence of such war then begun, it became at once im- 
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peratively necessary for the United States to construct cantonments 
and camps, and other housing and construction projects to house, 
shelter, care for, and supply the soldiers and troops of the United 
States to be called into its military service for such war, and to 
expend therefor of its monies, large sums, at first estimated at from 
sixty to ninety millions of dollars in the construction of camps and 
cantonments alone, and it became also imperatively necessary there¬ 
after from time to time, to expend other large sums in construction 
work and projects, amounting in the aggregate to hundreds of mil¬ 
lions of dollars; that foreseeing the imminence of war, Congress, in 
section 2 of the Army appropriation act, approved August 29, 1916, 
had provided agencies to assist, by survey and advice, the regular 
establishments and departments oi the Government in the 

3 inevitable great increase of their work and duties which such 
war would occasion, and to that end Congress had created, by 

said section 2, a Council of National Defense and provided for an 
Advisory Commission of experts in aid of said council, and had fur¬ 
ther thereby authorized the organization by said council of subordi¬ 
nate bodies for its assistance in special investigations by the employ¬ 
ment of experts and the creation of committees of specially qualified 
persons, and by said section 2, said council and its subordinate bodies 
were charged with the duty of supervising and directing investiga¬ 
tions in the nature of a survey of the military resources of the nation, 
including the sources of supply and the method of increase and de¬ 
velopment of domestic production of articles and materials essential 
to the support of the armies of the United States and of the people, 
including data as to amounts, locations, methods and means of pro¬ 
duction and availability of military supplies, and said council was by 
said section 2 also charged with the duty of making recommendations 
relative thereto, to the President and to the heads of executive de¬ 
partments. 

That by Army appropriation act, passed by Congress and approved 
May 12, 1917, it was provided: 

“ That hereafter no expenditure exceeding $5,000 shall be made 
upon any building or military post or grounds about the same 
without the approval of the Secretary of War, upon detailed esti¬ 
mates submitted to him.” 

That by paragraph 1493 of the Army Regulations, duly and 

4 lawfully promulgated and in force at all times during the 
period covered by this indictment and the acts herein charged, 

it was in part provided that: 

“ the duties of the Corps of Engineers comprise reconnoitering and 
surveying for military purposes; including the laying out of camps, 
* * * construction and repair of military roads, railroads and 

bridges.” 

That by section 3709 of the Revised Statutes of the United States, 
it was provided that: 

“All purchases and contracts for supplies or services in any of 
the departments of the Government, except for personal services, 
shall be made by advertising a sufficient time previously for pro¬ 
posals respecting the same, when the public exigencies do not require 
the immeaiate delivery of the articles, or performance of the service. 
When immediate delivery or performance is required by the public 
exigency, the articles or service required may be procured by open 
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purchase or contract, at the places and in the manner in which 
such articles are usually bought and sold, or such services engaged 
between individuals.” 

That by proclamation and orders under date of April 12, 1917, the 
Secretary of War limited the operation and applicability of said 
section 3709 in language as follows: 

War Department, 
Washington, D. €., April 12,1917. 

Orders: 

1. It is hereby declared that an emergency exists within the 

5 meaning of section 3709, Revised Statutes, and other statutes 
which except cases of emergency from the requirement that 

contracts for and on behalf of the Government shall only be made 
after advertising, as to all contracts under the War Department for 
the supply of the War Department, and the supply and equipment 
of the Army and for fortifications and other works of defense; and 
until further ordered such contracts will be made without resort to 
advertising for bids in the letting of the same. 

2. Where time will permit, information will be given to the muni¬ 
tions board constituted by the National Council of Defense, through 
the supply bureau’s representative, of orders to be made for supplies, 
with the view of assistance from the board in placing the orders 
and in order that the supplies of the War Department may be 
coordinated with those of the Navy and other executive departments 
and secured at prices not in excess of those paid by other depart¬ 
ments. 

3. It is to be understood, however, that the responsibility of the 
several supply bureaus for promptly supplying the needs of the 
Army must be recognized; and where time will not admit of the 
delay involved in consulting the munitions board the supply bureaus 
will retain their present initiative in contracting without reference 
to the board. 

Newton D. Baker, 
Secretary of War” 

That pursuant to the provisions of said section 3709, para- 

6 graphs 522 and 523 of the Army Regulations had been duly 
and lawfully promulgated, and were in force and effect 

throughout the period of time covered by this indictment; said 
paragraphs are as follows: 

“ 522. In cases of large purchases a period of 30 or more days 
should intervene between date of first publication and of opening 
proposals. In small purchases from 7 to 30 days should intervene, 
and when the public exigency (constituting an emergency) does not 
permit 7 days to intervene, the period should be for as many day9 
as the circumstances will permit. The existence of such emergency 
is to be determined by the officer upon whom the duty of making 
the purchase devolves. Advertising for proposals by newspapers, in 
accordance with Article XLIX, will be adopted when time permits, 
and the quantity or value of the purchase, or character of tne serv¬ 
ices, in the opinion of the purchasing officer, will justify the ex¬ 
pense. In such cases paragraph 503 governs as to the number of 
days to intervene between the first publication and the date of open¬ 
ing proposals. When notice of less than 30 days is given, advertising 
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by circulars (sent to principal dealers in the localities where the sup¬ 
plies or services are desirea, and posted in public places) is permis¬ 
sible. A purchasing officer may advertise by newspapers and cir¬ 
culars at the same time. 

523. When advertisements or specifications thereunder do not 
announce fixed standards for articles required, they should be 

7 so worded as to permit bids to be considered item by item and 
awards to be made for the most suitable articles of each kind 

offered.'’ 

That by section 41 of the Criminal Code of the United States 
(section 41 of chapter 321, 35 Statutes at Large), it is provided 
that: 

“ No officer or agent of any corporation, joint stock company, or 
association, and no member or agent of any firm, or person, directly 
or indirectly interested in the pecuniary profits or contracts of such 
corporation, joint stock company, association, or firm, shall be em¬ 
ployed or shall act as an officer or agent of the United States for 
the transaction of business with such corporation, joint stock com¬ 
pany, association, or firms. Whoever shall violate the provision of 
this section shall be fined not more than two thousand dollars and 
imprisoned not more than two years.” 

That by section 3 of an act passed by Congress and approved 
August 10, 1917 (40 Stats. L. 276), it is provided that: 

“No person acting either as a voluntary or paid agent or employee 
of the United -States in any capacity, including an advisory capacity, 
shall solicit, induce, or attempt to induce any person or officer 
authorized to execute or to direct the execution of contracts on behalf 
of the United States to make any contract or give any order for 
the furnishing to the United States of work, labor, or services, 

8 or of material, supplies, or other property of any kind or char¬ 
acter, if such agent or employee has anv pecuniary interest 

in such contract or order, or if he or any firm of which he is a mem¬ 
ber, or corporation, joint-stock company, or association of which he 
is an officer or stockholder, or in the pecuniary profits of which he is 
directly or indirectly interested, shall be a party thereto. Nor shall 
any agent or employee make, or permit any committee or other body 
of which he is a member to make, or participate in making any recom¬ 
mendation concerning such contract or order to any council, board, 
or commission of the United States, or anv member or subordinate 
thereof, without making to the best of his knowledge and belief a 
full and complete disclosure in writing to such council, board, com¬ 
mission, or subordinate of any and every pecuniary interest which 
he may have in such contract or order and of his interest in any 
firm, corporation, company, or association being a party thereto. 
Nor shall he participate in the awarding of such contract or giving 
such order. Any willful violation of any of the provisions of this 
section shall be punishable by a fine of not more than $10,000, or by 
imprisonment of not more than five years, or both: Provided , That 
the provisions of this section shall not change, alter or repeal section 
forty-one of chapter three hundred and twenty-one, Thirty-fifth 
Statutes at Large.” 

That by paragraph 527 of the Army Regulations, duly 

9 promulgated and in force throughout all the period of time 
covered by this indictment, it was in part provided that: 
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“No person who sustains, at the time, an active relation to mili¬ 
tary or civil administration under the War Department will render 
assistance in the preparation of proposals.” 

An the grand ]urors aforesaid upon their oath do further present 
that: 

William A. Starrett, an engineer and architect, prior to the war 
and up to about January 1, 1918, a member of the firm of Starrett 
and Van Vleck, engineers and architects, having a clientele among 
large contractors and engineers and others interested in the con¬ 
struction industry of the United States, and formerly of Thompson- 
Starrett Company, Inc., general contractors, and since the war for a 
time with Geo. A. Fuller Company general contractors (of which 
his brother, Paul A. Starrett, was, dimng the war and for some time 
since, the president), and from April 26, 1917, to May 15, 1917, a 
member of and thereafter up to about March 22, 1919, chairman of 
the Committee on Emergency Construction of Building and Engi¬ 
neering Works (hereinafter referred to as Emergency Construction 
Committee), which was a subcommittee of the General Munitions 
Board of the Council of National Defense, and appointed a major in 
the Reserve Officers’ Corps of the Corps of Engineers of the United 
States Army and assigned to duty as such with said Emergency Con¬ 
struction Committee beginning June 26, 1917, and a colonel, 

10 Quartermaster Corps, from April 15, 1918, to March 22, 1919, 
continuing under assignment to said Emergency Construction 

Committee throughout said period. 

Morton C. Tuttle, prior to, and during and since the war, general 
manager of the Aberthaw Construction Company, a corporation en¬ 
gaged in construction work, and said Tuttle from April 27, 1917, to 
about January 1, 1918, was a member and frequently acting chairman 
of said Emergency Construction Committee. 

Clemens W. Lundoff, prior to, during, and since the war, vice 
president and general manager of the Crowell-Lundoff-Little Com¬ 
pany, and general manager of the Cleveland Construction Company, 
corporations engaged in the contracting business, and said Lundoff 
from April 26, 1917, to May 15, 1917, was chairman and there¬ 
after until about July 1, 1917, a member of said Emergency Con¬ 
struction Committee. 

Benedict Crowell, prior to the war and up to about April, 1918, 
president of the Crowell-Lundoff Little Company, aforesaid, and a 
member of the subcommittee on Army and Navy Artillery of the 
Council of National Defense from April, 1917, to November, 1917; 
and from November 11,1917, until after the armistice, November 11, 
1918, Assistant Secretary of War, and at times Acting Secretary 
of War. 

Clair Foster, prior to the war associated with various construction 
and engineering concerns of the United States, and together 
with defendant William A. Starrett, associated with the Thomp- 
son-Starrett Company, and also with the Geo. A. Fuller Com- 

11 pany, general contractors; and from April 3, 1918, to Decem¬ 
ber 31, 1918, a member of said Emergency Construction Com¬ 
mittee, and from about April 3,1918, to March 1, 1919, major, Engi¬ 
neer Corps, United States Army, on duty with said Emergency Con¬ 
struction Committee. 
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John H. McGibbons, prior to the war and up to about March 3, 
1918, a representative of a bonding company issuing bonds for 
contracting and engineering concerns, and was associated and acting 
with the Emergency Construction Committee from about May, 1917, 
to about March 5, 1918. 

James A. Mears, prior to, during, and since the war, general 
manager of Fred T. Ley and Company, Inc., general contractors, 
the corporation to which was given the first contract for the construc¬ 
tion of a National Army cantonment, to wit: Camp Devens, near 
Ayer, Massachusetts, and said Mears was associated and acting with 
said Emergency Construction Committee from April 26, 1917, up to 
September 6, i917, and during the early part thereof acted as an 
assistant and secretary to saw committee, and during said period 
acted with said committee, all hereinafter referred to as defendants, 
each well knowing the premises aforesaid and the stress under which 
the United States and all of its departments and branches were and 
would be operating because of the sudden necessities arising on ac¬ 
count of said state of war then begun as aforesaid, conceived the 
fraudulent scheme and plan of getting control, for their own 

12 gain, profit and benefit, and for the gain, profit and benefit 
of their past and future clients and employers and their 

friends, of the administration of the immense emergency construc¬ 
tion program of the United States during the war, including the 
determination of the policy to be followed, the form of contract 
grossly, unconscionably, and fraudulently favorable to the con¬ 
tractors and in a like manner and to the same extent unfavorable to 
the United States to be adopted and used, the selection of contractors, 
the letting of contracts thereunder, and the supervision and admis- 
tration of all emergency construction work of the United States 
during the war, and to that end, said defendants, in the manner and 
by the means hereinafter set out, each well knowing all the premises 
aforesaid, continuously throughout the period of time from April 
6, 1917, to about March 22, 1919, at and within the said District of 
Columbia, did unlawfully and feloniously conspire, combine, con¬ 
federate, and agree together and with divers other persons to the 
said grand jurors unknown, to defraud the United States by unlaw¬ 
fully and corruptly delaying, impeding, obstructing, perverting, preju¬ 
dicing, contravening and defeating the administration of its laws 
and lawful regulations hereinbefore mentioned,' then in force and 
effect, and by unlawfully and corruptly causing the United States 
to be delayed, impeded, obstructed, perverted, prejudiced, contra¬ 
vened and defeated in and of its right to have its said laws and 
lawful regulations regularly and properly administered solely in its 
best interests and by its regularly constituted and appointed 

13 agencies and departments and the personnel thereof, in its 
great and emergent duties and functions due to such war, 

and to violate and to procure to be violated the provisions of section 
3709 of the Revised Statues as lawfully limited oy the orders of the 
Secretary of War on April 12, 1917, as hereinbefore set out, relating 
to the procurement of the services of contractors for the building 
construction program of the War Department of the United States 
by procuring all competitive bidding to be done away with in con¬ 
nection with the administration of substantially all of said building 
construction program involving expenditures of hundreds of millions 
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of dollars and including the cpnstruction, among other things, of 
the sixteen National Army cantonments, the sixteen National Guard 
camps, huge port terminals, many warehouses, hospitals, aviation 
fields, ordnance plants, and fortifications, comprising over five hun¬ 
dred separate contracts, and to violate and procure to be violated the 
provisions of the Army appropriation act of May 12,1917, above set 
out, by procuring as to substantially all of the aforementioned build¬ 
ing projects expenditures to be made of large sums of money, greatly 
in excess of five thousand dollars in each instance, upon buildings or 
military posts and grounds about the same without the approval of 
the Secretary of War upon detailed estimates therefor submitted to 
him, and to violate ana procure to be violated section 1493 of the 
Army Regulations above set out by procuring same to be dis- 

14 regarded and by procuring the duties therein specifically laid 
upon the Corps of Engineers to be performed by others, in 

many instances by civilians procured to be employed at a large and 
substantially all an unnecessary expense to the United States, aggre¬ 
gating in excess of $800,000, and to violate and procure to be violated 
section 527 of the Army Regulations above set out by preparing and 
causing to be prepared complete, definite, uniform proposals for the 
signatures of the selected contractors, all to the ena and in the 
respects as follows, to wit: by prejudicially and pervetedly delaying 
and hindering and contravening the proper administration by the 
regularly appointed and constituted officers, agenciesand departments 
of the laws and regulations aforesaid, and by administering, aiding, 
inducing, and procuring said laws and regulations to be administered 
contrary to true intent and policy thereof and in a manner not in 
the best interests of the United States, but in great part in the inter¬ 
ests and for the unconscionable and fraudulent gain, profit, and 
benefit primarily of certain favored contractors selected by de¬ 
fendants, under certain new and unconscionable forms of contracts, 
unduly and unlawfully prejudicial to the United States, and k plan 
and system of contracting and arbitrary selection of contractors and 
of gift awards to such contractors without any form of competitive 
bidding, and the administration of said contracts and construction 
work in a manner detrimental and prejudicial to the rights and inter¬ 
ests of the United States, all of which said conspirators unlaw- 

15 fully conceived and aided in inducing and procuring to be 
adopted and generally employed in connection with the Gov¬ 
ernment’s war construction work: by prejudicing and defeating the 
true intent and purpose of the Congress and Government of the 
United States in creating said Council of National Defense and pro¬ 
viding for the creation of its subordinate bodies as advisorj T aids in 
such administration and the carrying on of such duties and program 
and by prejudicing and defeating the true intent and purpose of 
Congress and the lawful authorities of the IJnited States in enacting 
and promulgating the other laws and regulations hereinbefore set out, 
especially as related to the war construction program of the United 
States, by impairing, obstructing and prejudicing and contravening 
the orderly carrying on and lawful administration of such construc¬ 
tion program of the United States by its regularly constituted 
officers, agencies and departments, through deceit practiced upon 
and the misleading and overreaching and overriding of the respon¬ 
sible officers of the United States, among others Brigadier General 
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(then Colonel) I. W. Littell, and Colonel (then Captain) W. H. 
(Jury, Brigadier General R. C. Marshall, jr., and by the usurping of 
the functions of the regularly constituted departments, agencies, and 
officers of the United States, among others, the War Department, 
Secretary of War, the Quartermaster General, Corps of Engineers, 
Colonel I. W. Littell, Captain W. H. Oury, and General R. C. Mar¬ 
shall, jr., and by reason of all which great waste occurred 
1G of the moneys appropriated by Congress for said purposes, 
and unjustifiable profits and benefits accrued to said defend¬ 
ants and their associates, and their selected beneficiaries under said 
gift awards and contracts, among them, Fred T. Ley & Co., Inc., 
Geo. A. Fuller Co., Inc., Thompson-Starrett Co., Inc., Stone & Web¬ 
ster. Cleveland Construction Company, and others, with ultimate 
great unnecessary and unjustifiable financial loss to the United States 
in the carrying out of its said construction program and projects; 
and that said unlawful and felonious conspiracy, combination, con¬ 
federation and agreement was, throughout said period of time, one 

to be effected by said defendants in the manner and bv the means 

• •/ 

following, to wit: 

Well knowing all the premises hereinbefore set out, and with 
the intent and purposes as aforesaid, and in disregard of the right 
of United States to have its laws and regulations administered in 
its interests in a proper and lawful and orderly manner and by its 
duly constituted officers, agencies and departments, defendants Mor¬ 
ton C. Tuttle. Clemens W. Lundoff, Benedict Crowell and William 
A. Starrett, were to procure a subcommittee of the Council of Na¬ 
tional Defense to be created to have to do with the Government's 
war construction program and needs, and to procure certain of their 
number, to wit: Morton C. Tuttle, Clemens W. Lundoff and Wil¬ 
liam A. Starrett, as experts on all matters pertaining and relating 
to construction to be appointed as such committee, and were 
17 to procure others of the conspirators or those friendly to their 
plan to be appointed to act as the associates and aids of said 
committee members, and to become members of said conspiracy, 
among them defendants John H. McGibbons and James A. Mears, 
and were to procure others connected with the contracting industry, 
among others Milton J. Whitson of Grant-Smith Co., and Smith, 
Hauser and Mclsaac, Inc., contractors; Howard L. Rogers and Rob¬ 
ert E. Hamilton of Stone and Webster, contractors; and John R. 
Kilpatrick of Thompson-Starrett Company, Inc., contractors, to be 
appointed ostensibly as aids and associates to officers of the United 
States directly responsible for the administration of said construc¬ 
tion program and work, and were to procure the removal of any 
officers out of harmony with said conspirators and their purposes, 
among them one Captain W. H. Oury, and were to procure their 
replacement by others favorable to the plans of the conspirators, 
among them Milton J. Whitson, aforementioned, and under the 
guise of such committee of such experts so created and appointed, 
while pretending patriotically to act solely in the interests of the 
Linked States, as under the circumstances it was their duty to do* 
in aid of carrying out the true intent and purpose of Congress and 
the laws and regulations aforesaid in administering the construc¬ 
tion program of the United States, defendants and each and all of 
them acting in pursuance of said conspiracy were to procure control 
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of the determination of the policy and plan to be used in the 

18 administration of said construction program of the United 
States by and for themselves and the other conspirators, 

known and unknown, and were thus to be in a position to delay, 
impede, obstruct, contravene, prejudice and defeat, and were to pro¬ 
cure and cause to be delayed, impeded, obstructed, perverted, con¬ 
travened, prejudiced and defeated the true purpose and intent of 
said laws and regulations aforementioned and their proper and 
orderly administration and the administration by the lawfully con¬ 
stituted and regularly appointed and designated officers, agencies 
and departments of the United States, and were to exercise such 
control and administration, and were to permit the execution of the 
Government’s construction program and work done thereunder in 
a manner grossly wasteful of the public funds of the United States, 
and were to confuse, delay, hinder, and prejudice and were to pro¬ 
cure to be confused, delayed, hindered and prejudiced the Govern¬ 
ment's war construction program and the administration thereof, 
and to this end, and having been so appointed as experts ana while 
acting as such experts and as having, and having peculiar knowl¬ 
edge of the engineering and contracting business, who would act 
and were acting patriotically and solely in the interests of the 
United States, and knowing that their counsel would be relied on 
as the counsel of experts having knowledge and as so acting, de¬ 
fendants William A. Starrett, Morton C. Tuttle, Clemens W. Lun- 
dolf, and James A. Mears were by deceit and otherwise to advise 
and induce and procure the responsible officers to reject the 

19 theretofore generally used and lawful system of letting con¬ 
tracts and carrying on of construction work for the United 

States, and were to procure to be substituted therefor, and all of 
said work to be let and done under, a form of cost-plus contract 
proposed, prepared and recommended by said defendants as experts, 
from which form of contract certain important and substantial 
safeguards in behalf of the United States were to be omitted, and 
in which were to be included grossly unconscionably and fraudu¬ 
lently large and remunerative fees and profits, both stated and 
hidden, and under which plan and form of contract the selected 
and favored contractors were to be awarded such highly desirable 
and remunerative contracts as gifts without the necessity of any 
kind or manner of competitive bidding as by law required, and all 
other contractors were to be deprived of any opportunity to bid or 
in any manner to receive any of such desirable and favorable con¬ 
tracts, and said defendants and each and all of them acting in pur¬ 
suance of said conspiracy and in disregard of law and lawful regu¬ 
lations in force, were to procure to themselves the function of 
selecting the favored contractors who were to be the beneficiaries 
under said contracts, while only nominally such selections were to 
remain subject to the approval of the officers charged under the law 
with such duty, and said defendants, and each and all of them in 
pursuance to said conspiracy, and at times in cooperation with other 
conspirators, were then to select for and give to certain specially 
favored contractors from time to time in disregard of law and 

20 lawful regulations then in force and effect certain uncon¬ 
scionably and fraudulently highly lucrative contracts for 

Government construction work under said form of contract which 
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was by defendants William A. Starrett, Clemens W. Lundoff, Mor¬ 
ton C. Tuttle, John H. McGibbons, and Benedict Crowell, to be 
procured to be adopted and used generally and continuously through¬ 
out the period of the war, well knowing that responsible and quali¬ 
fied contractors were ready, willing, anxious and offering to do 
said work on terms and conditions more favorable to the United 
States, regardless of whether any emergency existed as to any 
ju’oject or not, and regardless of the extent to which any such emer¬ 
gency did exist, and from which form of contract certain substan¬ 
tial, customary, definite and specified provisions and penalties tend¬ 
ing to induce faithful, economical, and expeditious performance 
were to be knowingly, deliberately and wilfully omitted, and were 
to make the provision as to limitation of maximum fee in said form 
of contract a means of discrimination in favor of certain contractors 
and against others, and as said contract and program were to be 
administered said contractors were not to assume, as contractors, 
certain definite commonly recognized and usual responsibilities to¬ 
ward the United States, but were merely to receive unconscionably 
and fraudulently large profits, some stated and others hidden and 
indirect, from the United States for the mere superintendence of 
the work, and were to and would be enabled and permitted 

21 to and would inevitably carry out said work in a grossly 
careless, wasteful, unduly expensive and dilatory manner, 

without being charged thereunder with any responsibilities or pen¬ 
alties on account of any delay, excess cost, misguidance or malad¬ 
ministration; and in aid thereof, defendants and each and all of 
them were to procure the appointment in a supervisory capacity on 
behalf of the United States of persons not properly qualified and 
reliable, and whenever any supervising officers and persons would 
attempt to protect the interests of the United States, said defendants 
and each and all of them, were to jause them to be hampered, in¬ 
timidated, or made subservient to tne contractors or removed from 
such duties, and in order to procure the approval and adoption of 
a certain scale of fees as compensation for the contractors under the 
proposed form of contract, defendants William A. Starrett, Clemens 
W. Lundoff, and Morton C. Tuttle, were falsely to represent to and 
deceive the approving officer of the United States, to wit: one Col¬ 
onel I. W. Littell, into the belief and reliance thereon as the truth 
that the overhead expense to be borne bt the several contractors on 
the various construction projects for which said form of contract 
was to be used, would average approximately three and one-half 
per cent of the gross amount of each such project, then well know¬ 
ing that such overhead expenses to be borne by the contractors under 
said form of contract would be much less than three and one-half 
per cent, and in truth and fact only an inconsiderable and 

22 nominal per cent: and also into the belief that such named 
scale of fees included and represented the total gross com¬ 
pensation and profit that would' flow to the several contractors from 
the Government under such form of contract, then well knowing 
that there would be included additional hidden profits and compen¬ 
sation, particularly as to the rentals for equipment under the pro¬ 
posed schedule of rentals for same; and said defendants and each 
and all of them were to knowingly, wilfully, contrary to public 
policy and unlawfully construe and maladminister, and to procure 
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to be construed and administered in contravention of the true intent 
and purpose thereof, the provisions of Section 3709 Of the Revised 
Statutes of the United States and the regulations thereto referring 
above set out as limited by the orders of the Secretary of War above 
set out, so as to preclude any and all competitive bidding and oppor¬ 
tunity therefor in the letting of contracts for and the execution of 
the Government’s war-building construction program and work 
thereunder in so far as same were to be procured by defendants and 
each and all of them to be brought more and more under the con¬ 
trol by said defendants, and said defendants and each and all of 
them were continuously to carry on said conspiracy, and did con¬ 
tinue it up to and after November 18, 1918, and were to cause to 
be procured the services of the contractors otherwise than in the 
manner in which such services are usually engaged between 

23 • individuals; and said defendants and each and all of them in 
the same manner from time to time were to procure an en¬ 
largement and extension of their functions under the same guise 
and pretenses and to the same purposes and end as above set out, 
and said defendants and each and all of them were thus to be able 
throughout the period of the war to continue to give more and more 
of such lucrative contracts with said unconscionably and fraudu¬ 
lently large fees and profits to the favored contractors, and thereby 
greatly enrich them by such continued highly profitable gift awards 
without the necessity of competing therefor during such period when 
private construction work not connected with war aims and indus¬ 
try would be practically at a standstill; and defendants and each 
and all of them were thereby continuously and entirely to deprive 
and defraud the United States (for whose best interests said de¬ 
fendants were in duty bound solely to act and were pretending to 
act, but of whose interests they were acting in utter disregard) of 
any and all of the benefits that might and would flow from com¬ 
petitive bidding in any form, and were to procure such continuing 
control of the construction program of the United States by procur¬ 
ing their counsel to be relied upon as the counsel of experts, and so 
followed and adopted by the responsible officers of the United 
States, and to that end, wdl knowing and believing that they were 
so known to be and regarded as experts and that their counsel would 

be relied upon as such experts, defendants and each and all 

24 of them were to deceive the responsible officers of the Gov¬ 
ernment into the erroneous belief that the regularly consti¬ 
tuted and appointed officers and agencies of the Government could 
not properly perform said functions, and as a part of said con¬ 
spiracy were to deceive and induce the responsible officers into the 
erroneous belief that the Engineers of the United States Army 
could not or ought not perform said work or the duties and func¬ 
tions expressly laid upon said Corps of Engineers by the laws and 
regulations aforesaid, and also into the further erroneous belief 
that the problems presented by the construction program were so 
highly technical and complicated as to require the employment at 
great and unconscionable waste of public funds of civilian engineers, 
consulting engineers and town planners, and said defendants and 
each and all of them were to procure the responsible officers to act 
in accordance with said beliefs so induced, and were to deceive and 
induce the responsible officers into the erroneous belief that the 
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system theretofore in use could not be used to the best advantage 
of the United States, and also into the erroneous belief that only 
by the use of the aforesaid system and form of contract so pro¬ 
posed to be adopted and administered was it possible properly and 
expeditiously to carry out the Government's said emergency con¬ 
struction program, and said defendants and each and all of them 
were to induce and procure the responsible officers and agen- 

25 cies of the Government to act in accord with said belief so 
induced as aforesaid, and were to procure and to aid in pro¬ 
curing payments to said contractors, and to accomplish said con¬ 
spiracy were to make representations both deceitful and untrue, as 
well as truthful, and were to withhold other essential facts in order 
to mislead and induce the responsible officers to believe in and adopt 
and use generally and continuously such plan and policy as this pro¬ 
posed and recommended by said defendants and each and all of 
them in pursuance to said conspiracy, and to turn the defacto ad¬ 
ministration thereof over to the committee members of said con¬ 
spiracy and their associates who were to be procured to be brought 
into the Government service or to be otherwise associated with 
defendants in their administration of said Government's war-con¬ 
struction program, and about March. 1918, defendant William A. 
iStarrett was to procure defendant Clair Foster to take the place of 
and perform the functions theretofore performed by defendant 
Morton C. Tuttle in connection with said conspiracy, and from 
about April 3, 1918, to about March 1, 1919, said defendant Clair 
Foster did so function. 

OVERT ACTS 

And the grand jurors aforesaid upon their oath aforesaid do fur¬ 
ther present that to effect the object of the unlawful and felonious 
conspiracy, combination, confederation, and agreement aforesaid, 
said defendants, at the several times and places in that behalf 

26 hereinafter mentioned in connection with their names, have 
done, among many others, certain acts, that is to say: 

1. At Washington, D. C., on about April 26, 1917, defendant, 
Morton C. Tuttle, advised the General Munitions Board of the Coun¬ 
cil of National Defense that a subcommittee of said council be 
created to prepare a form of contract for use in the emergency con¬ 
struction, and with other functions, and on said date procured the 
appointment of such committee to prepare a form of contract for 
use in emergency construction (hereinafter referred to as the Emer¬ 
gency Construction Committee) and procured at that time the ap¬ 
pointment of himself and defendants, Clemens W. Lundoff and Wil¬ 
liam A. Starrett, as the members thereof, and that thereafter, about 
April 3, 1918, defendant Clair Foster was appointed in place of 
Morton C. Tuttle. 

2. At Washington, D. C., on May 10, 1917, said defendants in re¬ 
sponse to their advice and suggestion procured the scope of the work 
of said Emergency Construction Committee to be enlarged bv the 
General Munitions Board so that all general questions pertaining 
to the construction of buildings be referred to said committee, and 
procured its functions to be increased to cover general questions 
pertaining, not only to the form of contract, but to engineering and 
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constructual work as well, and thereafter from time to time said 
defendants urged and procured the scope of said committee's 
activities to be still further enlarged until such activities 

27 included the entire construction program of the War De¬ 
partment. 

3. At Washington, D. C., at various times throughout the years 
1917 and 1918, the committee members of said conspiracy called to 
Washington to aid in framing, in procuring the adoption and use, 
and in the retaining of the use thereof, of the form of contract 
and the construction policy and its administration relating to the 
construction work of the War Department, numerous persons as im¬ 
partial and patriotic experts, who in fact represented and were 
connected with concerns engaged in general contracting and engi¬ 
neering, and who in fact acted and advised primarily in the interests 
of such concerns as the prospective beneficiaries of such contract’s 
policy and administration and against the best interests of the 
United States, as was then well known and intended by said con¬ 
spirators, that among those so called and aiding was defendant, 
James A. Mears. 

4. At Washington, D. C., in April, May, and June of 1917, 
said conspirators, reckless of the interests of the United States, dis¬ 
regarded the advice and judgment given them by persons having 
knowledge and experience relating thereto who warned said con¬ 
spirators against the adoption of the form of contract and the method 
of selecting contractors and of the great waste of time and money 
which such contract and method of selection and the proposed ad¬ 
ministration thereof would inevitably entail, and notwithstanding 

the fact that they were so advised and warned, defendants 

28 nevertheless continued their activities to procure the adoption 
and use of such contract form and the control bv themselves 

of the administration of the Government's construction program 
thereunder, including the selection of contractors and the gift 
awards of contracts. 

5. At Washington, in said District and elsewhere, beginning about 
April 28, 1917, and continuing up to about March 22. 1919, said con¬ 
spirators frequently met and conferred together, sometimes twice in 
one day. 

6. At Washington, D. C., from April 28, 1917, to December 31, 
1918, at various times throughout said period, defendants John H. 
McGibbons and James A. Mears, met and acted with the Emergency 
Construction Committee in the performance of the various acts 
herein elsewhere charged and set forth. 

7. At Washington, D. C., in said District, throughout the years 
1917 and 1918, from time to time prepared and presented to their 
superior committees of the Council of National Defense and War 
Industries Board, and to officials of the United States, and to officers 
of the United States Army responsible for the war-construction pro¬ 
gram of the United States, numerous letters, reports, and memoranda 
regarding the construction program, the cost-plus system and its ad¬ 
ministration. 

8. At Washington, D. C., in said District, during the year 1917, 
defendants recklessly, fraudulently, and in disregard of the interests 
of the United States, hindered' and delayed the initiation and 
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progress and completion of the Government’s cantonment and 
29 camp-construction program, with the inevitable great expense 
and loss in efficiency therefrom, and resulting sickness and 
death of its soldiers. 

9. On April 21, 1917, at Washington, D. C., defendant Morton CL 
Tuttle wrote and left with C. C. Bolton, Secretary of the General 
Munitions Board of the Council of National Defense, a letter as 
follows: 


“ Washington, D. C., 

April 21 , 1917. 

Mr. C. C. Bolton, 

General Munition* Board , 

931 Munsey Building , Washington^ D. C. 

Dear Sir: Regarding, suggested, committee of engineers and con¬ 
tractors for standardizing aay work contracts and acting in advisory 
capacity: 

Within a short time many Government department will let rush 
contracts for building and engineering works. Much of this work 
must be let on a percentage basis because of lack of time for com¬ 
pleting plans and advertising for bids. The need for these works 
will be great, but each contracting officer will fear the danger of dis¬ 
honesty and may try to safeguard the Government and himself so 
closely against dishonesty that he may make the contract so fussy 
in detail that it is unworkable. There is also the danger of having 
so loose a contract that chance for dishonesty is open. 

The object of letting these contracts is quickly to obtain the build¬ 
ings and works contracted for. In order to obtain this the best 
fitted engineering contractors should be assigned to the work 
80 and contracts made with them on a proper basis of compensa¬ 
tion under such terms that the work can proceed with maxi¬ 
mum speed and efficiency unhampered by any needless requirements. 

If it would be of service a small committee of engineers and con¬ 
tractors could work with a legal representative of the Government 
in drawing up a workable form of daywork contract, following the 
lines laid down by the shipbuilders and the small-arms manufac¬ 
turers. Such a committee if properly selected could take up the 
subject of proper compensation tor various types of engineering 
works and could if desired advise any Government department re¬ 
garding capabilities and availability of contracting firms best avail¬ 
able for specific pieces of rush wrork. 

The existence of a standard daywork contract drawn for building 
and engineering works acceptable to the Government should prove 
of value to contracting officers who may be unfamiliar with the 
proper requirements of such contracts. 

I shall be glad to amplify this matter by written report or in per¬ 
son if this is desired. 

Respectfully, 

Aberthaw Construction Company, 
By (Sgd.) M. C. Tuttle, 

General Manager 


27 School St., Boston, Mass. 
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10. At Washington, in said District, on or about April 28, 1917, 
said conspirators met ahd decided to ihduce the responsible officer^ 

of the United States to reject *arid dfeddhfcihtae the use of the 

31 theretofore customary luirfp sum Or unit system Of competi¬ 
tive bids under contracts adapted thereto, whifch hud Contained 

various safeguards in the interests of ttie feinted States, and there¬ 
after on about June 1, 1917, to approve, adopt for use, and there¬ 
after use generally, a wide open cost-plus percentage fee form of 
contract from which were to be omitted and were omitted certain 
definite well recognized safeguards in the interests of the payor 
party, in this instance the United States. 

11. At Washington, in said District, on or about June 1,1917, said 
conspirators procured the approval for the use and the use in said 
form of contract of an exorbitant, unjust, and inequitable scale of 
fees. 

12. At Washington, D. C., throughout the years 1917 and 1918, 
while repeatedly asserting in writing and otherwise that many con¬ 
tractors would take advantage of the United States whenever said 
contractors had opportunity so to do under the provisions of any 
contracts that might be entered into between said contractors and 
the United States, nevertheless, said conspirators, while charged 
with the duty of acting in its best interest, procured to be adopted 
for use by the United States and continued m use generally for the 
war construction work of the United States done under the jurisdic¬ 
tion of the War Department a form of contract from which sub¬ 
stantially all responsibility on the part of the contractors, and all 
substantial safeguards in behalf of the United States, had been 

by such conspirators procured to be eliminated. 

32 13. At Washington, in said District, from time to time 
throughout the years 1917 and 1918, in order to retain con¬ 
trol of said construction program, and of the selection of con¬ 
tractors, and the use of said cost-plus form of contracts, said con¬ 
spirators falsely represented to the responsible officers of the United 
States and deceived them into the belief that competitive bids could 
not be made and could not be had for any of such required work 
and projects. 

14. At Washington, D. C., in said District, in May, 1917, in aid 
of inducing the responsible officers of the United States to approve 
the proposed form of cost-plus contract, thereafter approved, 
adopted, and used, said conspirators having procured the appoint¬ 
ment of some of their number under the provisions of Section 2 
of the Army Appropriation Act, approved August 29, 1916, as a 
Subcommittee to the General Munitions Board, also a committee ap¬ 
pointed under the provisions of said Act, under the name of “ Sub¬ 
committee on Emergency Construction and Contracts,” commonly 
called “Emergency Construction Committee,” as a committee of 
experts having special knowledge of all matters pertaining to 
architecture, engineering, and construction, and well knowing that 
they had been so appointed because of their special knowledge in 
these regards, and well knowing that the officers directly responsible 
in the War Department for the final decisions on matters pertaining 

99680—24-2 
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to said construction work, were unfamiliar with the forms, pro¬ 
visions, common practices under, and manner of administra- 
83 tion of “ cost-plus ” contracts, and said conspirators, purport¬ 
ing in the premises to act for and on behalf of the United 
States, with the duty under the circumstances of fully and properly 
disclosing to and advising said responsible officers as to all of the 
facts relating to the construction program for and against the in¬ 
terests of the Government, and particularly as to the provisions 
which were ordinarily included in such “cost-plus” contracts for 
the benefit and safeguarding of the payor or purchaser, said con¬ 
spirators so well knowing, and being so charged, wilfully and 
deliberately failed to disclose fully important facts relating thereto 
to the responsible officers of the Government, and wilfully mis¬ 
represented the facts relating to the form of “cost-plus” contract 
and its provisions, which they proposed for adoption and pro¬ 
cured the approval of by such responsible officers, and deliberately 
misrepresented to such responsible officers facts relating to said 
contract and its provisions and by such wilful failure to disclose 
and their affirmative misrepresentation, said conspirators influenced 
and aided in inducing the responsible officers of the United States 
to approve for general use in construction work for the United 
States in the war emergency, a so-called “cost-plus” form of con¬ 
tract from which said conspirators had procured to be removed 
certain important and substantial safeguards which should have 
been incorporated for the security and protection of the United 
States, that some of such removals of safeguards were wil- 

34 fully done against the advice and direction of their direct 
superior body, the General Munitions Board; that said con¬ 
spirators further deliberately disregarded the direction of the Secre¬ 
tary of War to insert therein for use in all such contracts all the 
safeguards suggested by the Committee on Accountancy, that said 
conspirators so acted, well knowing that the natural and inevitable 
result of such removal of. and failure to incorporate safeguards in 
such contract, would be and was great waste of Government funds 
expended in said construction program, and delay in the construc¬ 
tion work done thereunder, well knowing and repeatedly reiterating 
that speed in construction in procuring the completion thereof for 
the housing and caring for the soldiers to be assembled and trained 
for the war was of the highest importance, that among the safe¬ 
guards customarily used in such forms of contract, which were thus 
deliberately and wilfully omitted, were those commonly known or 
referred to as “ bonus for speed with penalty or liquidated dam¬ 
ages for delay,” “ guarantee of maximum cost,” “ bonus for sav¬ 
ings,” and said omissions were so procured by said conspirators, 
well knowing, that especially in such time of stress and emer¬ 
gency, all possible effective safeguards should, for the protec¬ 
tion of and in the interests of the United States, have been care¬ 
fully and fully incorporated, and well knowing that the omission 
thereof would naturally and inevitably result in loss and defraud¬ 
ing of the United States, the payor under such contracts. 

35 15. At Washington, D. C., in said District, in May, 1917, 
said conspirators recommended, induced, and procured the 

segregation of the Cantonment Division and its personnel and work 
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and authority from the Quartermaster’s Department of the War 
Department and from the War Department building, to be stationed 
at or near the officers of the said Emergency Construction Committee 
of said conspirators. 

16. At Washington, D. C., in said District, throughout the years 
1917 and 1918, said conspirators procured to be appointed into the 
personnel of the Cantonment and Construction Division, and to be 
associated with the defendant members of said Emergency Con¬ 
struction Committee in the administration of the Government's con¬ 
struction program, numerous persons including some of defendants 
who were interested in and associated with contractors, engineers, 
and concerns interested in the construction industry, to aid in con¬ 
trolling said program in the interest of the conspirators and their 
friends and clients, and contrary to the interests and right of the 
United States to have its said construction program properly ad¬ 
ministered. 

17. At Washington, D. C., in said District, throughout the years 
1917 and 1918, said defendants in some instances procured the ap¬ 
pointment in a supervising capacity on behalf of the United States 
of persons not properly qualified and the rejection and assignment 

to other duties of other persons qualified and reliable, 

36 such as engineers, and others, and whenever such supervising 
officers ana persons would attempt fully and adequately to 

protect the interests of the United States said defendants were to 
cause them to be hampered, intimidated, or made subservient to the 
contractors or removed from such duties. 

18. At Washington, in said District, under date of July 6, 1917, 
defendant William A. Starrett, as chairman of the Emergency Con¬ 
struction Committee, transmitted to Colonel Littell a memorandum 
in part as follows: 

“ 5. I invite your attention to paragraph 10 of these office orders, 
which reads as follows: ‘All questions of policies relating to any 
matter in any division will be submitted to me (Captain Marshall) 
for approval.’ 

“6. The subsequent Office Memorandum materially affects para¬ 
graph 10, resulting in the practical nullification of the scheme of 
organization intended in the original set-up. The memorandum I 
refer to reads as follows: 

“ ‘ 1. All outgoing letters and telegrams involving expenditures, 
policy, or personnel will be vised by Capt. Oury before submission 
to be. 

“ ‘ 2. All incoming telegrams and mail other than routine, will 
likewise pass over his desk before submission to me.’ 

“ 9. In order to carry out the organization as planned by the Com¬ 
mittee on Emergency Construction, I recommend that you take 

37 the following specific steps, in order to permit your organiza¬ 
tion, as planned, to carry out its functions. 

******* 

“ g. That the sole intermediary between you and the organization 
set up for handling the construction for the National Guard and the 
National Army be Captain R. C. Marshall, and that anything in¬ 
terfering with this feature be eliminated.” 

19. At Washington, in said District, on July 11, 1917, defendant 
William A. Starrett, as Chairman of the Emergency Construction 
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Committee, prepared and teansmilfted to the General Mmutwas 
Board, a memorandum as follows: 

u July 11, 1M7. 

Memorandum to General Munitions Board. 

From: Committee on Emergency Construction of Buildings and 
Engineering Works. 

Enclosed herewith please find copies of two memoranda dated July 
6th, sent by this committee to Colonel Littell after a conference with 
Mr. Scott. We beg to comment on these memoranda as follows: 

The first and shorter one, which concerns the accountancy, we feel 
would be reinforced if the Munitions Board would make a definite 
statement to Colonel Littell that it concurs in the memorandum. 

The second and longer one is a general comment on Colonel Lit- 
telFs organization. As explained to Mr. Scott, the cause of the 
difficulty lies in the fact that one of the officers holding an important 
position with Colonel Littell does not seem to be harmonious 

38 with Colonel LitielFs organization. This officer, entirely 
capable and extremely energetic, is simply not an organiza¬ 
tion man and therefore, in his present position, does not permit the 
rest of the organization to function. 

The writer nas spoken from time to time to Colonel Littell about 
the possibility of having this officer transferred to another post, and 
on each occasion he has been promised that this would be done. 
However, at this writing the same state of affairs is allowed to con¬ 
tinue. The situation has become critical. The work on the can¬ 
tonments is hourly becoming more confused and it is, therefore, the 
feeling of this committee that either Colonel Littell’s whole organiza¬ 
tion should be adjusted to the particular abilities of one officer, or 
that officer should be transferred to some other department of the 
Government. 

Every day’s delay in accomplishing this will tend further to 
confuse matters. Already the situation in connection with the 
general management of the cantonments is becoming alarming, and 
unless the organization is allowed to function, as directed in Colonel 
Littell’s memorandum of May 24th, which is referred to in the 
memoranda attached, complete confusion will result with the con¬ 
sequent delay and expense to the Government. 

(Signed) W. A. Starrett, 

Chairman Committee on Emergency 

Construction of Buildings and 

WAS/EC Engineering Works? 

39 20. At Washington, in said District, on May 9,1917, certain 
of said conspirators, to wit: Clemens W. Lundoff, William A. 

Starrett. and Morton C. Tuttle, acting as the Emergency Construc¬ 
tion Committee, prepared and transmitted to the General Munitions 
Board of the Council of National Defense, a report in writing as 
follows: 

“ May 9, 1917. 

To: General Munitions Board, Council of National Defense. 

From: Committee on Emergency Construction of Buildings and 
Engineering Works. 

This report deals with day’s work contracts, and your committee 
assumes that the routine contracts of the Government will be handled 
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through their regular channels. Your committee is therefore address¬ 
ing itself only to the emergency work which will have to he done in 
a hurry, largely before plans and specifications are completed, and 
in any event before it is possible to get together competitive bids and 
otherwise define the work in all its details, as might be advisahte 
under normal conditions. Therefore your committee confines itself 
to the discussion of conditions which arise under emergency work, 
as above defined. 

In order that the work be most expeditiously handled under the 
above conditions, your committee recommends that the following 
fundamental conditions be established as the basis of all contracts on 
emergency work. You# committee holds that, under the present dis¬ 
turbed condition of the building and contracting market, it 

40 would be impractical and unwise to attempt to let emergency 
work on fixed price contracts. Your committee has also given 

consideration to the many patriotic suggestions and offers that the 
contractors do the work without profit, but these, in the opinion of 
your committee, should be rejected both because they would not be 
productive of good results, and further, that such procedure would 
be economically unsound. 

I. All emergency work should be let on the u percentage ” or u cost- 
plus” basis; that is, the basis of actual cost to the contractors plus 
a percentage to cover overhead and profit. The work should be let 
to contractors of proven ability and standing who have established 
reputation for conducting contracts successfully and honestly. With 
such contractors, your committee believes that results would be ob¬ 
tained which would be fully as economical as though the work were 
let on a competitive basis and would have the further advantage of 
insuring the completion of the contracted works in time for the uses 
to which they are to be put. 

II. The objects in letting emergency contracts should be three: 

(1) Delivery of buildings, structures, or work in time. 

(2) Maintenance of the necessary standard of quality. 

(3) Maintenance of lowest possible cost consistent with the fore¬ 
going (1) and (2) in the order named. 

41 III. The following schedule of percentages should be paid 
to the contractors provided the Government furnishes the 

plans and specifications on which the work is to be done: , 

For contracts under $100,000, 10%. 

For contracts over $100,000 and under $125,000, a fixed fee of 
$10,000. 

For contracts over $125,000 and under $250,000, 8%. 

For contracts over $250,000 and under $206,666.67, a fixed fee of 

$ 20 , 000 . 

For contracts over $266,666.67 and under $500,000, 7-J%. 

For contracts over $500,000 and under $535,714.29, a fixed fee of 
$37 500. 

For contracts over $535,714.29, 7%. 

The foregoing is based on the assumption that the work will con¬ 
form in kind with the average run of contracts generally met with 
in building and construction work. On contracts that are composed 
almost wholly of labor, such as earthwork, road work, quarrying, 
etc., 10% should be paid without reduction for amount. 
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Where the Government employs the services of contracting en¬ 
gineers who design and lay out the work in addition to performing 
the contracts, an additional fee of from 2J% to 6% should be 
allowed according to the amount of engineering or designing in¬ 
volved. 

IV. No bonus or forfeit lire clauses should enter into any contracts, 
as both will tend to defeat the objects as defined in II. Provi- 

42 sion for reduction from the amount of profit of the con¬ 
tractor should be made, however, in case of his default as 

described in Paragraph XV. 

V. Contractors understanding this work should measure up to a 
standard or responsibility as follows, and it should be fundamental 
in the letting of these contracts that under no circumstances should 
contracts be let to contractors who are not, in the opinion of some 
suitable committee to be appointed by you, qualified. 

VI. Contracts, so far as possible, should be let to general con¬ 
tractors, without attempting to split the work into subcontracts let 
direct by the Government. 

No contractor should be allowed to undertake this work: 

(a) Whose responsibility has not been established by a record of 
two years of successful experience in the* contracting business; 

(b) Who has not performed single contracts at least three-quar¬ 
ters as large as the contract for which he is being considered, or to a 
value of $500,000. 

(c) Unless the work he has been performing has been of a char¬ 
acter somewhat similar to the contract under consideration. 

(d) Unless, in the opinion of the Committee on Emergency Con¬ 
tracts of Buildings and Engineering Works, he owns a plant suitable 
for the work. 

(e) Unless he submits sufficient proof of a capable organization 
to conduct the work. 

43 (f) Unless he shall conduct his work under an accounting 
system that will be satisfactory to the auditors to be ap¬ 
pointed by the Government to check and audit his accounts. 

(g) Unless a sworn statement of the contracts he has performed 
for the period of the past two years, together with names and ad¬ 
dresses of owners and engineers or architects who had charge of 
such work, is filed with the authorities in charge of letting the work. 
Such authorities should communicate independently with and re¬ 
ceive from the concerns for whom the contractor has done work 
attestations of satisfaction, which attestations should represent at 
least twenty-five per cent- of the contracts represented in the sworn 
statement above referred to. 

VII. Every emergency contract let should have attached to it a 
statement of the reason why it was let as an emergency contract and 
the uses to which the works under the contract are to be put. 
such statement to be a part of the contract to which the contractor 
must subscribe by way of recognition of his responsibility. 

VIII. Means should be provided for prompt payment by the 
Government to the contractors. The most expeditious work will be 
obtained by arranging that the contractor snail be paid promptly 
each month for the work done in the preceding month, such pay¬ 
ment to include the stipulated part of the profit to the contractor. 
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as indicated in XV. The Government should have the right at 

44 all times to audit the books of the contractor in so far as 
they pertain to the work under these emergency contracts and 

if at any time it should appear that the contractor lias not paid his 
subcontractors commensurately with the payments he has received 
from the Government then the chief of the department should have 
the right to stop all further payments to the contractor until such 
arrears to subcontractors has been paid, or in the event of the con¬ 
tinued refusal of the contractor to pay his subcontractors on the 
work the moneys due them, the contracting officer should have the 
right to pay the subcontractors and in that event the contractor 
should not be allowed to receive any profit on payments so made. 
Contractors should be required to take advantage of all cash dis¬ 
counts and the Government should provide means for his doing so. 

IX. Costs should be defined as the actual net cost of the work, 
including all expenditures for labor and material, superintendence, 
expedition, field engineering charges, telegrams, temporary offices, 
cost of liability and fire insurance, telephone and all incidental ex¬ 
penses, as is usually defined by similar contracts current in private 
work. Such cost should exclude all overhead and executive expense 
but not necessary traveling expenses of the executives which might 
be chargeable solely to the account of the job for which such travel¬ 
ing expenses might be incurred. 

X. No consideration should be given to preliminary estimates of 

work, as such estimates are misleading, but the qualifications 

45 of the contractor to be awarded the work should be based 
solely on paragraph VI. 

XI. Definition of the charging for plant should be made. Small 
tools, excepting those usually furnished by tradesmen, such as car¬ 
penters, masons, etc., breakable scaffolding, etc., should be charged 
directly to the cost of the work, and any salvage therefrom should 
be sold for the account of the work upon its completion, and a 
method should be devised for this transaction which would void 
the necessit}- of condemnation and sale by the Government. A 
standard schedule of rental of power tools should t>e printed and 
attached to each contract as the basis for rental charge, but by 
special clause in the contract modifications of these rental charges 
might be made by stipulation. Failure to make such special stipu¬ 
lation should be; construed as the acceptance by the contractor of 
the printed schedule of rentals. 

XII. The contractor should furnish a bond for faithful per¬ 
formance of the work and the prompt payment of labor and for 
material furnished, in amount equal to the estimated greatest 
amount of work that he would perform in any one month of the 
contract. 

XIII. Liability insurance should be carried by the contractor, 
the limit of liability on any given contract to be determined by the 
governing conditions that may be met on that contract. Fire in¬ 
surance should be carried by the contractor if the Government has 
provided no other means of taking care of the fire risk. 

XIV. The Government should have the right to furnish 

46 materials for use in connection with contract whenever it ap¬ 
peared to the chief of the department under which the con¬ 
tract is let that by so doing time or money could be saved. On such 
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material furnished the contractor would be allowed his percentage 
of prolit based on the actual cost of such material to the Govern¬ 
ment. Such allowance to the contractor, however, should not extend 
to machinery or appliances installed by the Government in connec¬ 
tion with work under contract. Should the contractor furnish 
labor or materials in connection with sett linger installing such ma¬ 
chinery or appliances he should, of course, receive his percentage ou¬ 
tlie labor or material so furnished. 

XV. Hie Government should have the right to terminate any 
contract if in the opinion of the chief of the department under which 
the work is being conducted, satisfactory progress is not being made. 
In case of the termination of the employment of a contractor before 
the completion of the contract, by reason of his neglect or default, 
he should lie paid only the moneys due him for actual cost plus 
5%, and monthly payments should be made to include only 5% 
to the contractor to insure the ability of the Government to 
enforce this rule, but all plant and equipment necessary for the 
conduct of the work in its completion should remain at the disposal 
of the Government to be used by it on the basis of rental or 
purchase as described in XI. At the completion of the contract 
the difference between 5% and the percentage to be allowed the 

contractors should be paid as part of the final payment. 

47 All contracts should give the Government the right to aban¬ 
don the work at any time by written notice from its authorized 

representatives and provision for payment to the contractor for the 
work up to the time of such abandonment should be made. 

XVI. Provisions should be made for the control and supervision 
by the Government of all subcontracts let by the contractor and the 
authorization of any departure from the standard rates of wages 
paid in the locality where the work is being performed. 

XVII. Any contractor who fails in the prompt and faithful per¬ 
formance of his contract should be excluded from receiving any 
further emergency contracts from the Government. 

Respectfully, 

C. W. Lux l)OFF. 

W. A. Starrett. 

M. C. Tuttle. 

21. At Washington, in said District, about May 9, 1917, said con¬ 
spirators eliminated from the earlier drafts of such proposed con¬ 
tract, a provision as to use and rental of tools and equipment under 
which competitive bidding therefor could have been obtained, and 
decided to and did recommend to and procure adoption by respon¬ 
sible officers of the Government as a part of the above referred to 
cost-plus contract, of a definite profit making schedule of rentals of 
tools and equipment required for use under said contract, while at 

the same time representing to such responsible officers that the 

48 percentage fee named in such contract would and did repre¬ 
sent the sole and only fee, compensation, and profit which 

should and would flow to the concerns to whom such contracts were 
given. 

22. At Washington, D. C., in said District, from May 12, 1917, to 
March 22, 1919. said defendants repeatedly, continually, and know- 
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ingly circumvented and disregarded a provision of an act of Congress 
approved May 12,1917, which among other things provided: 

“ That thereafter no expenditure exceeding $5,000 shall be made 
upon any building or military post, or grounds about the same, 
without the approval of the Secretary of War upon detailed esti¬ 
mates submitted to him,” 

and caused and aided in causing expenditures in the respects therein 
mentioned, to be incurred and made on many large projects of the 
character therein mentioned, often running into the millions of dol¬ 
lars for a single project, without the approval thereon by the Secre¬ 
tary of War, upon detailed estimates of same submitted to him, and 
to such end, defendants incorporated the following in their written 
report to the General Munitions Board of May 9, 1917: 

u X. No consideration should be given to preliminary estimates 
of work, as such estimates are misleading.” 

23. At Washington, D. C., in said District, during April and May, 
1917, and thereafter, on various occasions during the years 1917 and 

1918, in aid of inducing the responsible officers to reject the 

49 long established system of letting work under competitive bids 
and under contracts which adequately safeguarded the inter¬ 
ests of the United States, and to induce such officers to adopt a wide 
open cost-plus system, the administration of which said conspirators 
would then procure and did procure to be in fact largely admin¬ 
istered by themselves, said conspirators as experts well knowing such 
representations to be false in substance, and believing and knowing 
that under all the circumstances such representations would be relied 
upon, falsely represented to the responsible officers and deceived 
them into the belief that such competitive bidding and contracts cus¬ 
tomarily used could not be used in the United States in its urgent 
need for speed in the construction of its contemplated war-time proj¬ 
ects, that the retention thereof would occasion (delay and greatly 
added expenses and confusion, that the projects were complicated 
and difficult of execution, and required such repeated substantial 
changes, that no sufficient plans on which intelligent competitive bids 
might or could be had, were at hand or could quickly be made. 

24. At Washington, D. C., in said District, from about May 12, 
1917, to about March 22, 1919, regardless of the interests of the 
United States, said conspirators wilfully disregarded the provisions 
of Section 3709 of the Revised Statutes, and wilfully circumvented 

and misconstrued the proclamation and orders of the Secretary 

50 of War, under date of April 12, 1917, hereinbefore set out, 
relating thereto, by which certain provisions of said section 

3709 of the Revised Statutes might be and were intended to be sus¬ 
pended under certain emergency conditions then declared to exist, in 
so far as the said section prescribed that certain contracts for and in 
behalf of the Government should only be made after advertising, and 
said conspirators so administered and procured and permitted the 
said statutes, proclamation and orders to be so administered as to 
preclude throughout the period of the war, any advertising for, and 
the taking of, any competitive bids for any construction projects, 
or for the furnishing of services other than personal, or for materials, 
supplies, tools and equipment, therefor, and said conspirators so 
continued to so administer and to procure and to permit said 
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statute and order to be so administered, regardless of whether in 
fact any emergency existed demanding immediate delivery of the 
articles or performance of these services contemplated as to any 
specific project, and said conspirators throughout the period of the 
war continuously let and a idea and procured the letting of contracts 
for services other than personal, and aided and caused to be pro¬ 
cured and purchased articles and tools and equipment for Govern¬ 
ment projects, without in any instance in any manner either securing 
or attempting to secure competition by bids or proposals or otherwise, 
as to said contracts for any such services, articles or work, either 
as a whole or by units, or as to compensation, fees, profits or for use 
and rental of tools. 

51 25. At Washington, D. C., in said District, from about May, 
1917, to about March ‘22, 1919, regardless of the interests of 

the United States, said conspirators continuously and willfully dis¬ 
regarded and violated the provisions of section 3709 of the Revised 
Statutes, which provided that even 

u Wlien immediate delivery or performance is required by the 
public emergency, the articles or service required may lie procured 
by open purchase or contract, at the places and in the manner in 
which such articles are usually taught and sold, or such services 
engaged between individuals." 

26. At Washington, D. C.. in said District aforesaid, defendants 
throughout June and July, 1917, regardless of the interest of the 
United States, selected contractors and procured contracts to be exe¬ 
cuted for the construction of sixteen (16) National Guard camps for 
the United States without in any manner advertising for bids there¬ 
for as required by the provisions of section 3709 of the Revised 
Statutes and paragraphs 522 and 523 of the Army Regulations, and 
this notwithstanding the fact that on May 29, 1917, the Secretary 
of War made known to said conspirators his decision that the con¬ 
struction of said National Guard camps should be postponed and only 
the National Army cantonments should be first constructed, so that 
on May 29, 1917, it was a fact and so known to these defendants that 

the construction of the National Guard would not be under- 

52 taken until later, and it is a fact that the first contract for any 
such camp was not let until July 17, 1917, and thereupon on 

and after May 29, 1917, the letting of contracts for and the construc¬ 
tion of such National Guard camps and of much subsequent construc¬ 
tion work, all as well known to these defendants, ceased to be of such 
an emergency character as to preclude, warrant, or excuse the sus¬ 
pension both of advertising for bids and the taking of competitive 
bids therefor. 

27. At Washington, D. C., in said District, from May 16, 1917, to 
about March 22,1919, said conspirators continuously disregarded the 
direction of the Secretary of War to include in all such contracts 
all of the provisions, assuring and safeguarding performance, which 
were customary and proper, and for inclusion of such safeguards as 
were suggested by the accountancy committee of the General Muni¬ 
tions Board. 

28. At Washington, in said District, on May 31, 1917, certain of 
said defendants, to wit: Morton C. Tuttle and William A. Starrett, 
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prepared and transmitted to the Council of National Defense, a 
memorandum in writing as follows: 

“ May 31, 1917. 

“ From: Committee on Emergency Construction of Buildings and 

Engineering Works. 

“ To: Council of National Defense. 

“ Re: Contractors Compensation. 

“ We wish to explain our views in regard to the selection of a 
percentage instead of a lump sum for contractors’ compensation in 
carrying out emergency contracts. It is fair to assume in any 

53 emergency contract of this sort that plans have not been com¬ 
pleted and that the total cost of the work is unknown. By 

custom the contractor’s compensation is always considered in ref¬ 
erence to the volume of work which he is to handle. This is so gen¬ 
erally understood and is so customary that determination as to the 
amount of a lump sum instead of a percentage is usually determined 
by multiplying the estimated cost by some percentage, and the fair¬ 
ness of the amount is nearly always tested in this way. 

“ 2. Difficulty arises at once where the cost of the operation is in¬ 
determinate. The matter becomes one of trade between the contract¬ 
ing officer and the contractor, and the contracting officer must either 
make an arbitrary decision as to the amount he is willing to pay and 
offer this to one contractor, or bring in several contractors and ask 
them at what amount they are prepared to handle the work. The 
Government is in effect hiring the contractor to spend its monej% 
and the amount it pays a skillful contractor for doing this is trivial 
compared to the extra cost of the work handled by a less skilled or¬ 
ganization. 

“ 3. When it is vital that the work shall be completed in a satisfac¬ 
tory manner in a very short time it is very desirable that the con 
tracting officer should be free to select the man best equipped to 
handle the work successfully. He should not be obligated to assume 
the responsibility of deciding for the Government whether it can 
pay more to a skillful contractor or less to a less skilled con- 

54 tractor. He should be left to consider which firm is most 
likely to handle the work quickly and economically. It is 

obvious that if the Government establishes a uniform and fair rate 
of compensation at which it is prepared to let contracts, the con¬ 
tracting officer is relieved of the embarrassment of selecting a skilled 
concern at a higher price. 

“ 4. As a practical matter, if work of an indefinite amount is to be 
let out at a fixed profit, the contracting officer is likely to consider 
freedom from criticism as more important than the selection of the 
concern most competent to spend the Government’s money. It is 
obvious that he will be open to the severest criticism from the friends 
of the unsuccessful contractors who offer to handle the work for lees 
money than the firm which he considers less competent, and such a 
situation will result in the asking for bids and the letting of the work 
to the concerns which will handle it for the least profit. This course 
of action will tend at least to select the smaller concerns who are 
able to work for a less profit because they possess less organization 
than the big ones, and these smaller concerns will not be able to 
spend huge amounts of money economically and to the best results, 
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and the Government is likely to receive slower and less satisfactory 
work than if they dealt with the best. 

“ W. A. Starrett, 

“ Chairman” 

MCT/GWM 

55 29. At Washington, in said District, on May 31, 1917, cer¬ 
tain of said conspirators, to wit: William A. Starrett, Clemens 

W. Lundoff, and Morton C. Tuttle, acting as Emergency Construc¬ 
tion Committee, prepared and transmitted to Colonel I. W. Littell, 
in charge of cantonment construction, a memorandum in writing as 
follows: 

“ May 31, 1917. 

From: Committee on Emergency Construction of Buildings and 
Engineering Works. 

To: Col. I. A. Littell, Quartermaster Corps, in charge of Canton¬ 
ment Construction. 

Re: Profit on Day Work Contracts. 

1. It seems wortli while to give you a statement of the information 
and the reasoning on which we based the seven per cent profit recom¬ 
mended in the contract for cantonments. 

2. It is necessary to clearly remember the imperative need of finish¬ 
ing these buildings at a specified date. This need transcends all 
others and precludes the consideration of anything which remotely 
tends to defeat this primary object. 

3. The accomplishment of the work in anything like the time speci¬ 
fied requires the service of the largest and best organizations. No 
others can be considered if the work is to be completed in the length 
of time which is given. It is unthinkable to suppose that any con¬ 
tractor not possessing a highly-skilled organization could create a 
machine capable of turning out satisfactory work at the speed 

required and on anything like an economical basis. 

56 4. The Government is in effect hiring a contracting organ¬ 
ization to spend the Government’s money as wisely as may be 

in order to build these cantonments. The contractor receives seven 
dollars for spending one hundred dollars of the Government's money. 
The essence of the problem of selecting the builder is to find one who 
will get as much cantonment for the hundred dollars as it is possible 
to get under the given circumstances. 

5. It is obviously bad judgment to engage an unskilled man to 
spend Government money simply because he is willing to act in that 
capacity for less remuneration. It would also seem unwise to hire 
an inadequate organization to spend this money simply because they 
were willing to work for a less compensation. The saving on the 
compensation would quite likely be more than balanced by the 
greater amount of money that they would spend to accomplish the 
result. General Goethals’s statement to the Munitions Board that 
this was an exceedingly difficult operation has been echoed by every 
competent authority who has examined the matter. We have accord¬ 
ingly been led to the conclusion that only firms possessing the largest 
aim best organization are capable of handling these works success¬ 
fully. 
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6. Such firms are necessarily controlled by managements made up 
by bijgj men supported by a permanent staff of subordinates, and such 
organizations are necessarily expensive. 

7. The distinction between tne small concerns that carry but a 

few permanent employees and the well-organized concerns 

57 who never part with a large and capable organization may be 
somewhat confused through the fact that both are lumped in 

common parlance under the head of “ contracting firms.” There is 
actually as much variation in efficiency between the best and the 
mediocre contracting firms as there is between the modern Pennsyl¬ 
vania Railroad and the Old Erie Canal. 

8. The efficiency of these large contracting organizations combined 
with their selling ability, keeps them constantly employed, and if 
we ask one of these concerns to take on a piece of work which will 
tax their facilities they must necessarily disarrange work which 
they have in hand. They must take men and sometimes equipment 
from jobs which they have underway and send these men and this 
equipment to the work which the Government needs done quickly. 
Usually part of the work which they have on, at least, is on lump 
sum contracts on which lack of efficiency will result in financial loss 
to that concern. In any case they are using up capacity for business 
which they can sell normally at a better rate than we are recom¬ 
mending the government to pay. 

9. The lowest overhead expense which has reached our attention 
is that of a company doing upward of thirty million dollars worth 
of work a year. This firm has an overhead charge of almost exactly 
two per cent and has cleared for the past two years above this fixed 
cnarge six per cent net on its entire business. Overhead expenses 

run as high as five and one-half per cent and average probably 

58 three and one-half per cent. Accepting this figure, you will 
see that at seven per cent the contractor would net three and 

one-half per cent as profit on his work, or $35,000 on each million 
dollars worth of business done. 

10. It is to be remembered that the government is making con¬ 
tracts running into the millions of dollars with the shipbuilders, the 
gun makers, and other trades, on which ten per cent net is paid after, 
allowing the overhead charges as part of the cost. That is, the gov¬ 
ernment is knowingly allowing ten per cent net on contracts of that 
sort, and surely on its own scale a net of three and one-half per cent 
can not be considered exorbitant. 

11. At the present time contracting firms are showing the same 
patriotic wish to be of service that we find in all other industries. 
We have known of offers being made for handling work at absolute 
cost, for handling it at cost and overhead expense, and from that up. 
It has seemed to us economically unsound for the government to per¬ 
mit contracting firms to handle work on a basis which will weaken 
the firms. Our understanding of the policy of the government is 
that in the long run it will pay to place its work in such a way that 
the firms will not be crippled and that they will be able and willing 
to continue to handle work for the government on some uniform 
basis of profit. We have accordingly, after consulting with a great 
many engineers, contractors and architects, arrived at the con¬ 
clusion that seven per cent is a reasonable profit at which the best 
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59 concerns of the country should be willing to handle the work 
of the government at maximum efficiency and in such a 

way that will oe profitable to them, and we have tried to arrive 
at a figure which is fair both to the government and will permit 
employing the services of the very best concerns that there are in the 
business. We should be glad to furnish you the list of the people 
with whom we have consulted on this matter, if you wish a list, and 
should be glad to amplify any point on which you may care for ad¬ 
ditional information. 

W. A. Starrett, 

MCT/GWM Chairman .” 

30. At Washington, in said District, on June 1, 1917, said defend¬ 
ants, William A. Starrett, Clemens W. Lundoff, and Morton C. 
Tuttle, procured the approval and adoption by Colonel I. W. Littell, 
the responsible officer directly in charge, and the use by the United 
States in its construction projects, of a form of contract including 
schedule of rentals for tools and equipment attached thereto as a 
part thereof, in words and figures as follows: 

60 CONTRACT FOR EMERGENCY WORK 


CONSTRUCTION OF 

Contract made and concluded this_day of_, 191 

by and between_, a corporation or¬ 
ganized under the laws of the State of_, represented by 

-, its president, party of the first part (herein¬ 
after called contractor) ,and the United States of America, by 

_(hereinafter called contracting officer), acting 

bv authority of the Secretary of War. party of the second part. 

Whereas the Congress having declared by joint resolution ap¬ 
proved April 6, 1917, that war exists between the United States of 
America and Germany, a national emergency exists and the United 
States urgently requires the immediate performance of the work 
hereinafter described, and it is necessary that said work shall be 
completed within the shortest possible time; and 

Whereas it is advisable, under the disturbed conditions which exist 
in the contracting industry throughout the country, for the United 
States to depart from the usual procedure in the matter of letting 
contracts, and adopt means that will insure the most expeditious 
results; and 

Whereas the contractor has had experience in the execution of 
similar work, has an organization suitable for the performance of 
such work, and is ready to undertake the same upon the terms and 
conditions herein provided; 

Now, therefore, this contract witnesseth, that in consideration of 
the premises and of the payments to be made as hereinafter provided, 
the contractor hereby covenants and agrees to and with the contract¬ 
ing officer as follows: 

Article I 

Extent of the work .—The contractor shall, in the shortest possible 
time, furnish the labor, material, tools, machinery, equipment, facili¬ 
ties, and supplies, and do all things necessary for the construe- 
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61 tion and completion of the following work, in accordance 
with the drawings and specifications to be furnished by the 
contracting officer, and subject in every detail to his supervision, 
direction, and instruction. 

The contracting officer may, from time to time, by written instruc¬ 
tions or drawings issued to the contractor, make changes in said 
drawings and specifications, issue additional instructions, require 
additional work, or direct the omission of work previously ordered, 
and the provisions of this contract shall appl;f to all such changes, 
modifications, and additions with the same effect as if thev were em¬ 
bodied in the original drawings and specifications. The contractor 
shall comply with all such written instructions or drawings. 

The title to all work completed or in course of construction shall 
be in the United States: and upon delivery at the site of the work, 
and upon inspection and acceptance in writing by the contracting 
officer, all machinery, equipment, hand tools, supplies, and materials, 
for which the contractor shall be entitled to be reimbursed under 
paragraph (a) of Article II hereof, shall become the property of the 
United States. These provisions as to title shall not operate to 
relieve the contractor from am^ duties imposed hereby or by the con¬ 
tracting officer. 

Article II 

Cost of the work .—The contractor shall be reimbursed in the 
manner hereinafter described for such of its actual net expenditures 
in the performance of said work as may be approved or ratified by 
the contracting officer and as are included in the following items: 

(a) All labor, material, machinery, hand tools not owned by the 
workmen, supplies and equipment, necessary for either temporary 
or permanent use for the benefit of said work: but this shall not be 
construed to cover machinery or equipment mentioned in section (c) 
of this article. The contractor shall make no departure from the 
standard rate of wages being paid in the locality where said work 
is being done, without the prior consent and approval of the con¬ 
tracting officer. 

(b) All subcontracts made in accordance with the provisions of 
this agreement. 

(c) Rental actually paid by the contractor, at rates not to exceed 
those mentioned in the schedule of rental rates hereto attached, for 
construction plant in sound and workable condition, such as pumps, 
derricks, concrete mixers, boilers, clam-shell or other buckets, electric 
motors, electric drills, electric hammers, electric hoists, steam shovels, 
locomotive cranes, power saws, engineers’ levels and transits, and such 
other equipment as may be necessary for the proper and economical 
prosecution of the work. 

Rental to the contractor for such construction plant or parts there¬ 
of as it may own and furnish, at the rates mentioned in the schedule 
of rental rates hereto attached, except as hereinafter set forth. When 
such construction plant or any part thereof shall arrive at the site 
of the work, the contractor shall file with the contracting officer a 
schedule setting forth the fair valuation at that time of each part of 
such construction plant. Such valuation shall be deemed final, unless 
the contracting officer shall, within five days after the machinery has 
been set up and is working, modify or change such valuation, in 



SO UNITED STATES VS. STARRETT ET AL. 

which event the valuation so made by the contracting officer shall bo 
deemed final. When and if the total rental paid to the con- 
62 tractor for any such part shall equal the valuation thereof, no 
further rental therefor shall be paid to the contractor, and title 
thereto shall vest in the United States. At the completion of the 
work, the constructing officer may at his option purchase for the 
United States any part of such construction plant then owned by the 
contractor by paying to the contractor the difference between the 
valuation of such parfror parts and the total rentals theretofore paid 
therefor. 

Rates of rental as substitutes for such scheduled rental rates may 
be agreed upon in writing between the contractor and the contracting 
officer, such rates to be in conformity with rates of rental charged in 
the particular territory in which the work covered by this contract is 
to be performed. If the contracting officer shall furnish or supply 
any such equipment, the contractor shall not be allowed any rental 
therefor and snail receive no fee for the use of such equipment. 

(d) Loading and unloading such construction plant, the trans¬ 
portation thereof to and from the place or places where it is to be 
used in connection with said work, subject to the provisions herein¬ 
after set forth, the installation and dismantling thereof, and ordinary 
repairs and replacements during its use in the said work. 

(e) Transportation and expenses to and from the work of the 
necessary field forces for the economical and successful prosecution 
of the work, procuring labor and expediting the production and 
transportation of material and equipment. 

(f) Salaries of resident engineers, superintendents, timekeepers, 
foremen, and other employees at the field offices of the contractor in 
connection with said work. In case the full time of any field em¬ 
ployee of the contractor is not applied to said work but is divided 
between said work and other work, his salary shall be included in 
this item only in proportion to the actual time applied to this work. 

(g) Buildings and equipment required for necessary field offices, 
commissary, and hospital and the cost of maintaining and operating 
said offices, commissary, and hospital, including such minor expenses 
as telegrams, telephone service, expressage, postage, etc. 

(h) Such bonds, fire, liability and other insurance as the contract¬ 
ing officer may approve or require; and such losses and expenses, not 
compensated by insurance or otherwise, as are found and certified 
by the contracting officer to have been actually sustained (including 
settlements made with the written consent and approval of the con¬ 
tracting officer) by the contractor in connection with said work, and 
to have clearly resulted from causes other than The fault or neglect 
of the contractor. Such losses and expenses shall not be included in 
the cost of the work for the purpose of determining the contractor’s 
fee. The cost of reconstructing and replacing any of the work 
destroyed or damaged shall be included in the cost of the work for 
the purpose of reimbursement to the contractor, but not for the pur¬ 
pose of determining the contractor’s fee, except as hereinafter 
provided. 

(i) Permit fees, deposits, royalties, and other similar items of ex¬ 
pense incidental to the execution of this contract, and necessarily in¬ 
curred. Expenditures under this item must be approved in advance 
by the contracting officer. 
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(j) Such proportion of the transportation, traveling, and hotel 
expenses of officers, engineers and other employees of the contractor 
as is actually incurred in connection with this work. 

(k) Such other items as should in the opinion of the contracting 
officer be included in the cost of the work. When such an item is 
allowed by the contracting officer, it shall be specifically certified as 
being allowed under this paragraph. 

The United States reserves the right to pay directly to common 
carriers any or all freight charges on material of all kinds, and ma¬ 
chinery, furnished under this contract, and certified by the contract¬ 
ing officer as being for installation or for consumption in the course 
of the work hereunder; the contractor shall be reimbursed for such 
freight charges of this character as it shall pay and as shall be 
63 specifically certified by the contracting officer; but the con¬ 
tractor shall have no fee based on such expenditures. Freight 
charges paid by the contractor for transportation of construction 
equipment, construction plant, tools and supplies of every character, 
shall be treated as part of the cost of the work upon which the 
contractor's fee shall be based: provided that charges for transporta¬ 
tion of such construction equipment, construction plant and tools 
over distances in excess of five hundred miles shall require the special 
approval of the contracting officer. 

No salaries of the contractor's executive officers, no part of the 
expense incurred in conducting the contractors main office, or regu¬ 
larly established branch office, and no overhead expenses of any 
kind, except as specifically listed above, shall be included in the 
cost of the work: nor shall any interest on capital employed or on 
borrowed money be included in the cost of the work. 

The contractor shall take advantage to the extent of its ability 
of all discounts available, and when unable to take such advantage 
shall promptlv notify the contracting officer of its inability and its 
reasons therefor. 

All revenue from the operations of the commissary, hospital or 
other facilities, or from rebates, refunds, etc., shall be accounted 
for by the contractor and applied in reduction of the cost of the 
work. 

Article III 


Determination of fee .—As full compensation for the services of the 
contractor, including profit and all general overhead expense, ex¬ 
cept as herein specifically provided, the contracting officer shall pay 
to the contractor in the manner hereinafter prescribed a fee to be 
determined at the time of completion of the work from the following 
schedule, except as hereinafter otherwise provided: 

If the cost of the work is under $100,600.00 a fee of ten per cent 
(10%) of such cost. 

If the cost of the work is over $100,000.00 and under $1*25,000.00 
a fee of $10,000.00. 

If the cost of the work is over $1*25.000.00 and under $250,000.00 
a fee of eight per cent (8%) of such cost. 

If the cost of the work is over $250,000.00 and under $266,666.6 < 

a fee of $20,000.00. 

99630—24-3 
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If the cost of the work is over $206,666.67 and under $500,000.00 
a fee of seven and one-half per cent (71%) of such cost. 

If the cost of the work is over $500,000.00 and under $535,714.29 
a fee of $37,500.00. 

If the cost of the work is over $535,714.29 and under $3,000,000.00 
a fee of seven per cent (7% ) of such cost. 

If the cost of the work is over $3,000,000.00 and under $3,500,000.00 
a fee of $210,000.00. 

If the cost of the work is over $3,500,000.00 a fee of six per cent 
(0' r ) of such cost. 

Provided, however, that the fee upon such part of the cost of the 
work as is represented by payments to subcontractors, under sub¬ 
division (b) above, shall in each of the above contingencies be five 
per cent (5 f > ) and no more of the amount of such part of the cost. 

The cost of materials purchased or furnished by the contracting 
officer for said work, exclusive of all freight charges thereon, shall 
be included in the cost of the work for the purpose of reckoning 
such fee to the contractor, but for no other purpose. 

The fee for reconstructing and replacing any of the work de- 
>troved or damaged shall be such percentage of the cost thereof— 
not exceeding seven per cent (7% )—as the contracting officer may 
determine. 

The total fee to the contractor hereunder shall in no event exceed 
the Mini of $250.00(1.00. anything in this agreement to the contrary 
notwithstanding. 

Article IV 

04 Payments .—On or about the seventh day of each month the 

contracting officer and the contractor shall prepare a state¬ 
ment showing as completely as possible: (1) the cost of the work 
up to and including the last day of the previous month, (2) the 
cost of the materials furnished by the contracting officer up to and 
including such last day, and (3) an amount equal to three and one- 
half per cent (3%5), except as herein otherwise provided, of the 
sum of (1) and (2) on account of the contractor's fee: and the 
contractor at such time shall deliver to the contracting officer original 
signed pay rolls for labor, original invoices for materials purchased, 
and all other original papers not theretofore delivered supporting 
expenditures claimed by the contractor to be included in the cost 
of the work. If there be any item or items entering into such 
statement upon which the contractor and the contracting officer 
can not agree, the decision of the contracting officer as to such dis¬ 
puted item or items shall govern. The contracting officer shall then 
pay to the contractor on or about the ninth day of each month the 
cost of the work mentioned in (1) and the fee mentioned in (3) of 
such statement, less all previous payments. When the statement 
above mentioned includes any work of reconstructing and replacing 
work destroyed or damaged, the payment on account of the fee in 
(3) for such reconstruction and replacement work shall be com- 
jmted at such rate, not exceeding three and one-half per cent (3J% ), 
as the contracting officer may determine. The statement so made 
and all payments made thereon shall be final and binding upon both 
parties hereto, except as provided in Article XIV hereof. The con- 
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tracting officer may also make payments at more frequent intervals 
for the purpose of enabling the contractor to take advantage of 
discounts at intervals between the dates above mentioned or for 
other lawful purposes. Upon final completion of said work the con¬ 
tracting officer shall pay to the contractor the unpaid balance of the 
cost of the work and of the fee as determined under Articles II and 
III hereof. 

Article V 


Inspection and audit .—The contracting officer shall at all times be 
afforded proper facilities for inspection of the work and shall ar 
all times have access to the premises, to the work and material, and 
to all books, records, correspondence, instructions, plans, drawings, 
receipts, vouchers, and memoranda of every description of the con¬ 
tractor pertaining to said work: and the contractor shall preserve 
for a period of two years after its completion or cessation of work 
under this contract, all the books, records and other papers just 
mentioned. Any duly authorize*} representative of the contractor 
shall be accorded the privilege of examining the books, records, and 
papers of the contracting officer relating to said work for the pur¬ 
pose of checking up and verifying the cost of said work. The 
system of accounting to be employed bv the contractor shall be such 
as is satisfactory to the contracting officer. 

If at any time the contracting officer shall find that bills for labor, 
material, or other bills legitimately incurred by the contractor here¬ 
under, are not promptly paid by the contractor, the contracting 
officer may, in his discretion, refuse to make further payments to 
the contractor until all such obligations past due shall have been 
paid. Should the contractor neglect or refuse to pay such bills 
within five days after notice from the contracting officer so to do, 
then the contracting officer shall have the right to pay such bills 
directly, in which event such direct payments shall not be included 
in the cost of the work. v 

Article VI 


Special requirements .— The contractor hereby agrees that it will: 

(a) Begin the work herein specified at the earliest time practi¬ 
cable, and diligently proceed so that such work may be completed at 
the earliest possible date. 

(b) Promptly pay for all labor, material, or other service 
rendered. 

65 (c) Procure and thereafter maintain such insurance in such 

forms and in such amounts and for such periods of time as the 
contracting officer may approve or require. 

(d) Procure all necessary permits and licenses, and obey and abide 
by all laws, regulations, ordinances, and other rules applying to such 
work, of the United States of America, of the State or Territory 
wherein such work is done, of any subdivision thereof, or of any 
duly constituted public authority. 

(e) Unless this provision is waived by the contracting officer, 
insert in every contract made by it for the furnishing to it of services, 
materials, supplies, machinery, and equipment, or the use thereof, for 
the purposes of the work hereunder, a provision that such contract 
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is assignable to the United States; will make all such contracts in 
its own name, and will not bind or purport to bind the United States 
or the contracting officer thereunder. 

(f) In every subcontract made in accordance with the provisions 
hereof, require the subcontractor to agree to comply fully with all 
the undertakings and obligations of the contractor herein, excepting 
such as do not apply to such subcontractor's work. 

(g) At all times keep at the site of the work a duly appointed 
representative who shall receive and execute on the part of the con¬ 
tractor such notices, directions, and instructions as the contracting 
officer may desire to give. 

(h) At all times use its best efforts in all its acts hereunder to 
protect and subserve the interest of the contracting officer and the 
United States. 

Article VII 

Right to terminate contract .—Should the contractor at any time 
refuse, neglect, or fail in any respect to prosecute the work with 
promptness and diligence, or default in the performance of any of 
the agreements herein contained, the contracting officer may, at his 
option, after live days' written notice to the contractor, terminate 
this contract, and may enter upon the premises and take possession, 
for the purpose of completing said work, of all materials, tools, 
equipment, and appliances, and all options, privileges, and rights, and 
may complete, or employ any other person or persons to complete 
said work. In case of such termination of the contract, the contract¬ 
ing officer shall pay to the contractor such amounts of money on 
account of the unpaid balance of the cost of the work and of the fee 
as will result in fully reimbursing the contractor for the cost of the 
work up to the time of such termination, plus a fee computed thereon 
at the rate or rates for monthly payments set forth m Article IV 
hereof; and the contracting officer shall also pay to the contractor 
compensation, either by purpose or rental, at the election of the con¬ 
tracting officer, for any equipment retained; such compensation, in 
the event of rental, to be in accordance with paragraph (c) of Article 
II, and in the event of purchase to be based upon the valuation 
determined by the contracting officer as of the time of his taking 
such possession. The contractor hereby agrees that such payments 
when made shall constitute full settlement of all claims of the con¬ 
tractor against the contracting officer and the United States or either 
of them for money claimed to be due to the contractor for any reason 
whatsoever. In case of such termination of the contract the contract¬ 
ing officer shall further assume and become liable for all such 
obligations, commitments, and unliquidated claims as the contractor 
may have theretofore in good faith undertaken or incurred in con¬ 
nection with said w T ork, and the contractor shall, as a condition of 
receiving the payments mentioned in this article, execute and deliver 
all such papers, and take all such steps as the contracting officer may 
require for the purpose of fully vesting in him the rights and benefits 
of the contractor under such obligations or commitments. When the 
contracting officer shall have performed the duties incumbent 
upon him under the provisions of this Article, the contracting 
(56 officer shall thereafter be entirely released and discharged of 
and from any and all demands, actions, or claims of any kind 
on the part of the contractor hereunder or on account hereof. 
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Article VIII 

Abandonment of work by contracting officer. —If conditions should 
arise which in the opinion of the contracting officer make it advisable 
or necessary to cease work under this contract, the contracting 
officer may abandon the work and terminate this contract. In such 
case the contracting officer shall assume and become liable for all 
such obligations, commitments, and unliquidated claims as the con¬ 
tractor may have theretofore, in good faith, undertaken or incurred 
in connection with said work; and the contractor shall, as a condition 
of receiving the payments mentioned in this article, execute and 
deliver all such papers, and take all such steps as the contracting officer 
may require for the purpose of fully vesting in him the rights and 
benefits of the contractor under such obligations or commitments. 
The contracting officer shall pay to the contractor such an amount 
of money on account of the unpaid balance of the cost of the work 
and of the fee, as will result in the contractor receiving full reim¬ 
bursement for the cost of the work up to the time of such abandon¬ 
ment, plus a fee to be computed in the following manner: To the 
cost of the work up to the time of such abandonment shall be added 
the amount of the contractual obligations or commitments assumed 
by the contracting officer, and such total shall be treated as the cost 
of the work, upon which the fee shall be computed in accordance 
with the provisions of Article III hereof. When the contracting 
officer shall have performed the duties incumbent upon him under 
the provisions of this article, the contracting officer and the United 
States shall thereafter be entirely released and discharged of and 
from any and all demands, actions, or claims of any kind on the 
part of the contractor hereunder or on account hereof. 

Article IX 

Bond. —The contractor shall prior to commencing the said work 
furnish a bond with sureties satisfactory to the contracting officer, 
in the sum of_dollars, conditioned upon its full and faith¬ 

ful performance of all the terms, conditions, and provisions of this 
contract, and upon its prompt payment of all bills for labor, material, 
or other service furnished to the contractor. 

Article X 

Convict labor. —No person or persons shall be employed in the 
performance of this contract who are undergoing sentence of im¬ 
prisonment at hard labor imposed by the courts of any of the several 
States, Territories, or municipalities having criminal jurisdiction. 

Article XI 

Flours and conditons of labor. —No laborer or mechanic doing any 
part of the work contemplated by this contract, in the employ of 
the contractor or any subcontractor contracting for any part of said 
work contemplated, shall be required or permitted to work more than 
eight (8) hours in any one calendar day upon such work, such pro¬ 
hibition being in accordance with the act approved June 19, 1912, 
limiting the hours of daily service of mechanics and laborers on work 
under contracts to which the United States is a party. For each 
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violation of the requirements of this article a penalty of five dollars 
($5.00) shall be imposed upon the contractor for each laborer or 
mechanic for every calendar day in which said employee is required 
or permitted to labor more than eight (8) hours upon said work, 
and all penalties thus imposed shall be withheld for the use 
67 and benefit of the United States: Provided, that this para¬ 
graph shall not be enforced nor shall any penalty be exacted 
in case such violation shall occur while there is in effect any valid 
Executive order suspending the provisions of said act approved June 
19, 191:2, or waiving the provisions and stipulations thereof with 
respect to either this contract or any class of contracts in which 
this contract shall be included, or when the violation shall be due to 
any extraordinary events or conditions of manufacture, or to any 
emergency caused by fire, famine, or flood, by danger to life or 
property, or by other extraordinary events or conditions on account 
of which, by subsequent Executive order, such past violation shall 
have been excused. 

In the event of any dispute with reference to wages, hours, or other 
conditions appertaining to said work, between the contractor or 
any subcontractor and labor employed by him on said work, the 
contractor or subcontractor shall immediately notify the contracting 
officer of the existence of such dispute and the reasons therefor. 
The contracting officer may, at his option, instruct the contractor 
or subcontractor involved in such dispute as to the method or steps 
which the contractor or subcontractor should follow with reference 
thereto, and the contractor or subcontractor shall thereupon comply 
with such instructions. 

Article XII 

Riyht to transfer or sublet .—Neither this contract, nor any inter¬ 
est therein, shall be assigned or transferred. The contractor shall 
not enter into any subcontract for any part of the work herein speci¬ 
fied without the consent and approval in writing of the contracting 
officer. In case of such assignment, transfer, or subletting, without 
the consent and approval, in writing, of the contracting officer, the 
contracting officer may refuse to carry out this contract either with 
the transferrer or transferree, but all rights of action for any breach 
of this contract by the contractor are reserved to the United States. 

Article XIII 

No participation in profits by Government officials .—No Member 
of, or Delegate to, Congress, or Resident Commissioner, nor any other 
person belonging to or employed in the military service of the United 
States, is or shall be admitted to any share or part of this contract, 
or to any benefit that may arise therefrom, but this article shall not 
apply to this contract so far as it may be within the operation or 
exception of section 116 of the act of Congress approved March 4, 
1909 (35 Stats., 1109). 

Article XIV 

Settlement of disputes .—This contract shall be interpreted as a 
whole and the intent of the whole instrument, rather than the in¬ 
terpretation of any special clause, shall govern. If any doubts or 
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disputes shall arise as to the meaning or interpretation of anything 
in this contract, or if the contractor shall consider himself prejudiced 
by any decision of the contracting officer made under the provisions 
of Article IV hereof, the matter shall be referred to the officer in 
charge of cantonment construction for determination. If, however, 
the contractor shall feel aggrieved by the decision of the officer in 
charge of cantonment construction, it shall have the right to submit 
the same to the Secretary of War, whose decision shall be final and 
binding upon both parties hereto. 

Article XV 

This contract shall bind and insure to the contractor and its suc¬ 
cessors. 

It is understood and agreed that wherever the words “ Contracting 
officer " are used herein, the same shall be construed to include 
68 his successor in office, any other person to whom the duties 
of the contracting officer may be assigned by the Secretary of 
War, and any duly appointed representative of the contracting 
officer. 

Witness the hands of the parties hereto the day and year first 
above written, all in triplicate. 

Witnesses: 

(1) -I--— 

President. 

(2) - By 


Witnesses: 

United States of America. 

(1) -1 

By 

(2) - Contracting officer. 

69 SCHEDULE OF RENTAL RATES 


(The rates mentioned are per day) 


Automobiles_$5. 00 

Adding and listing machines_ . 20 

Buckets, tipple and bottom dump_ . 25 

Boring machine, pneumatic_ . 50 

Boring machine, electric_ . 50 

Buckets, orangepeel, 1 yard_ 3. 50 

Buckets, orangepeel, less than 1 yard_ 2. 00 

Bucket, clamshell_ 2.00 

Boiler, and 3-drum engine_ 3. 50 

Boiler, and 2-drum engine- 3. 00 

Boiler, and 1-drum engine_ 2. 50 

Boiler only. 30 h. p. and smaller_ 1. 50 

Boiler only, larger than 30 h. p_ 2. 00 

Block machine, concrete_ 1. 50 

Cars, skip, 1$ yards_ . 25 

Cars, skip, 3 yards_ .50 

Cars, steel, 1 yd. and smaller- . 15 

Cars, 4-yd. wooden_ . 25 

Cars, 6-yd. wooden- . 75 

Cars, 12-yd. wooden_ 2. 00 

Cars, 1 hopper, radial gate- . 25 

Crushers only- 2. 00 

Crushers, with elevator and screen- 3. 00 

Conveyor, gravity, per 100 feet- 1. 00 
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Compressor, 10 x 10, with steam en ine_$2.50 

Com pressor. 8x8, belt driven_ _ 1.00 

Compressor, with gasoline engine o.i wheels_ 5.00 

Compressor Westinghouse, 94 inch_ 1.00 

Cableways. without engine_ 4.00 

Dr 1!. auto traction_ 5.00 

Dump wagons_ .25 

Diving outfit with pumps_10.00 

Derricks. »;o feet to 85 feet_!_ 2.00 

Derricks. 30 feet to 59 feet_ 1.50 

Derricks, less than 30 feet_ 1. 00 

Derricks, breast_ .25 

Derricks, circle swing_ .25 

Elevators, platform or bucket_ . 25 

Elevators, with bins for concrete_ .50 

Engines skeleton 3 drum_ 2.00 

Engines, skeleton. 2 drum_ 1. 50 

Engines, skeleton. 1 drum_ 1.00 

Engines steam, horizontal. 11 to 40 h. p_ 1. 50 

Engines, steam, upright, to 10 h. p_ . 50 

Engines, gasoline, to8h. p_ .50 

Engines. 2 drum, with electric motor_ 4. 00 

Engines, gasoline, 10 h. p_ 1.00 

70 Engines, derrick swinging_ . 50 

Hammers, riveting_ .25 

Hod elevator machine_ 1.00 

Levelling instruments, engineers’_ .25 

Locomorive. 30-inch gauge- 5.00 

Locomotive, standard gauge_10.00 

Mixers, with boiler sideloader_ 4.00 

AI xers. with electric motors, 1 yard_ 4.00 

Mixers, without boiler, less than 1 yard- 2. 00 

Mixers, without boiler, 1 yd. and larger_ 3.50 

Mixers, with gasoline engine_ 3. 00 

Motor cycles_ 1.00 

Motors. 2 h. p_ .15 

Motors, 5 h. p_ .25 

Motors. 10 h. p_ .50 

Motors. 25 b. p_ 1.00 

Motors. 5o I). p_ 2.00 

Pumps, centrifugal, 10-inch, belt driven- 3.00 

Pumps, centrifugal. 10-inch with motor attached_ 4.00 

Pump* centrifugal, 8-inch, steam connected- 2.00 

Pumps, centrifugal. 0-inch, steam connected_ 1. 50 

Pumps, centrifugal. 4-inch, steam connected_ 1.00 

Pumps, duplex and triplex, to 3-inch- .50 

Pumps, PuIsometer, to 14-inch_ 1. 55 

Pumps, Diaphragm- . 20 

Pumps, diaphragm, with gas engine- 1. 05 

Pumps, triplex, with belt drive_ . 20 

Pile drivers, drop_ 1. 50 

Pile drivers drop, with single-drum engine and boiler_ 3. 50 

Pile hammers, steam, up to 2,500 lbs- 3. 50 

Pile hammers, steam, larger than 2,500 lbs- 5. 00 

Rail, per ton_ . 06 

Roller, horse_ 1.00 

Steam drills- 1. 00 

Small air drils_ . 50 

Steam roller- 8.00 

Steam shovel-30. 00 

Sprinkling cart- 1. 00 

Saw benches_ . 25 

Saw benches, with motor or gasoline engine- . 50 

Scale boxes_ . 25 

Scraper, wheel- . 50 

Transits_ . 50 

Typewriter- .10 

Fuel and lubricants not included in these prices. 
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71 31. At Washington, in said District, in June, 1917, in re¬ 

sponse to request in writing to furnish the list of the people 
with whom said conspirators had consulted in the matter of the 
proposed per cent of profit, said conspirators transmitted to said 
Colonel I. W. Littell the following memorandum in writing: 

** MEMO. ON INTERVIEW WITH CONTRACTORS AS TO PERCENTAGES OF PROFIT 


5/8/17 Westinghouse, Church Kerr: 7% inadequate. Cost them 
Gl% for overhead, cost of which is excluded from con¬ 
tract cost. 

5/8/17 By phone, JStone & Webster said that scale suggested 10% 
down to 7% was low but satisfactory. 

5/8/17 J. G. White said that scale was satisfactory providing sched¬ 
ule of rentals for power tools was as per schedule, which 
on casual examination ran about average high. 

5/8/17 Bate, McMahon & Co. said that on similar work for Cana¬ 
dian Government they started out with 15%, but on later 
contracts they received 10%. Government, however, 
finances them completely, owning all plant and power 
tools. 

5/9/17 They executed contract with Imperial Munitions Board 
at 7 k % . 

5/8/17 Geo. A. Fuller Co. stated that 7% was too low and while 
they admitted that they would take work at that figure, it 
would not be attractive and their motive would be patriot¬ 
ism. They suggested 8%. 

72 5/9/17 Maclsaacs and Cranford, of General Contractors As¬ 

sociation (recommended by Col. Abbott of N. Y. 
district), after long deliberation, said that the 
figure 7% was about right, but reserved the right 
of outholding definite men till they could hear from 
their whole association. 

5/9/17 Stone and Webster called and reaffirmed that the schedule 
of percentage agreed for agency contract was about cor¬ 
rect. 

5/9/17 Washington Constructing Co., Davenport, Iowa, represent¬ 
ing 12 allied subsidiary concerns, doing generally railroad 
and heavy contracting, called and after hearing discus¬ 
sion said that 7' < was too low, that on their class of work 
15% was generally charged, but all things considered, 
they would see that 10% on earthwork, heavy construct¬ 
ing. etc., woidd be accepted. 

James Stewart & Co. called. Heard whole discussion and 
said that the percentages named were fair. 

Gaylord Cons. Co., Scranton, Pa., called. Heard whole 
discussion. Said that 7% was low, but under circum¬ 
stances of Government furnishing all plans and specifi¬ 
cations work would be attractive. Argued for 10%. 
5/8/17 Lewis, Wiley & Morse, Seattle, Wash., called. Heard 
whole discussion of contract and said that while 
they were used to taking similar work at 10%, 
they would accept it at 7% under the many favor¬ 
able conditions the Contract offered. 


5/10/11 
5/9/17 


i u 
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32. At Washington, D. C., in said District, from about April 28, 
1917, to March 22, 1919, said defendants continuously disregarded 
the provisions of paragraph 1493 of the Army Regulations, then in 
force, in so far as they prescribed and laid upon the Corps of Engi¬ 
neers the duties of laying out of camps and the construction and 
repair of military roads, railroads, and bridges, and instead of per¬ 
mitting said duties to be performed and work to be done by the 
Corps of Engineers in accordance with said regulations, as it was the 
right of the United States to have said duties done and performed, 
in the proper administration of its laws and said regulations, and 
without other or further expense to the United States than the 
regular pay and expenses of the members of said Corps of Engi¬ 
neers, said conspirators procured said work to be done at great ex¬ 
pense to the United States by civilian engineers and their assistants, 
and consulting engineers and town planners, selected by said con¬ 
spirators, at large fees and great expenditure of the public funds of 
the United States, the aggregate amount thereof to the grand jurors 

unknown, but which they charge was in excess of one million 

74 dollars, all to the prejudice of the United States in the proper 
and orderly administration of its laws and regulations. 

33. At Washington, D. C., in said District, about April 28, 1917, 
to March 22, 1919, in aid of inducing the responsible officers to per¬ 
mit the employment of civilian engineers and town planners at great 
expense and waste of public funds, said conspirators represented 
that said construction projects were highly technical and complicated 
and necessarily required the services of such high-priced engineers 
and town planners, whereas in truth and in fact the work required 
was practically all standardized and the mere duplication of simple 
units already designed, and of simple ordinary work in the way of 
utilities and roads, all easily done and supervised which required no 
special supervision or skill, and which had been purposely so planned 
and made in order to permit rapid coincident and group construc¬ 
tion. 

34. At Washington, in said District, throughout the years 1917 
and 1918, said conspirators refused to consider various offers made 
by reliable contractors to do any required construction work for the 
United States at less than the scale of fee and compensation pro¬ 
cured by the conspirators to be written into the various editions of 
the cost-plus contract, which said conspirators procured to be adopted 
and used. 

35. At Washington, D. C., in said District, from June, 1917, to 
March 22, 1919, said conspirators, regardless of the interests of the 

United States, continued to award and to cause to be awarded 

75 contracts for construction without competitive bidding and 
without offering any opportunity for same. 

36. At Washington, D. C., in said District, continuously from 
June, 1917. to March 22, 1919, regardless of the interests of the 
United States, said conspirators procured persons directly in- 
tersted in furnishing certain classes of materials to the United States 
to inspect and pass such materials, particularly lumber. 

37. At Washington, D. C., in said District, continuously, through¬ 
out the years 1917 and 1918, circumvented and disregarded a direc- 
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tion of the Secretary of War that local contractors should receive 
preferential treatment whenever capable of doing proposed work. 

38. At Washington, D. C., in said District, from about June 7, 
1917, to March 22. 1919, reckless of the interests of the United 
States, permitted, induced, and procured the letting of an uncon¬ 
scionable number and amount of subcontracts and the payments 
of additional expenses and fees therefor, contrary to the tenor and 
intent of the prime contracts. 

39. At Washington, D. C., in said District, at various times dur¬ 
ing the years 1917 and 1918, selected contractors for certain work, 
and at the same time, specified subcontractors to be employed by 
said contractors to do substantial portions of said work, and thus 
reckless of the interests of the United States, pyramided the fees 

and expenses for said work. 

76 40. At Washington, D. 0., throughout the years 1917 and 
1918, in disregard of the interests of the United States, said 

conspirators in aid of retaining control of the selection of the larger 
contractors, and in further aid of circumventing the good faith in¬ 
tent of the Secretary of War’s directions as to local contractors 
aforementioned, aided in, induced, and procured the awarding of 
numerous small contracts and subcontracts on said projects to local 
contractors in order to stay and pacify criticism, largely local, of the 
choice of foreign contractors for the highly desirable and profitable 
prime contracts. 

41. At Washington, D. C., in said District, from April 28, 1917 
to March 22, 1919, while pretending at all times to give to all con¬ 
tractors fair and impartial consideration for selection for the vari¬ 
ous projects to be constructed, and in order further to effectuate the' 
purpose of their conspiracy of selecting only certain favored con¬ 
tractors, said conspirators caused their files of information as to 
contractors to be segregated into separate lists and parts, one of 
which contained the names and information as to those contractors 
whom said conspirators would and did choose for the Government’s 
work, and the others contained the names and information as to 
those that would not be considered or chosen, and said files were so 
placed that whenever any contractor who had not been, and would 
not be considered and awarded any contract, complained and asked 

for consideration, he could be and was shown the complete 

77 files consisting of said separate lists or parts, and was told 
and led to believe that his name was in the list, and was and 

would be fairly and favorably considered for some of the Govern¬ 
ment construction work, when in truth and in fact his name and 
the information relating to him was in the list or part of the file . 
of rejected concerns, and such persons and concerns were not being 
so considered, notwithstanding the fact that in such rejected list 
were many contractors fully able and qualified to perform such 
work, and the Government was being defrauded in the proper ad¬ 
ministration of its laws by the rejection of such concerns from con¬ 
sideration and allotment of the Government contracting work. 

42. At Washington, in said District, throughout the years 1917 
and 1918, said conspirators objected to the consideration of certain 
qualified contractors for selection for required Government con- 
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struetion work and rejected from such consideration certain other 
qualified contractors, assigning various reasons therefor, among them 
being: 

That such contractors were of limited financial standing: that such 
contractors had only limited experience in large construction work; 
that such contractors did not Jiave a going organization: that such 
concerns were a consolidation of several contractors: that the ex¬ 
perience of such contractors had been along other lines than housing 
construction, while said conspirators throughout the same period 
of time accepted and procured to be selected certain favored contrac¬ 
tors for certain Government construction work, in connection 

78 with the construction of camps and cantonments and other 
housing projects that were similarly circumstanced. 

43. At Washington, in said District, from about June 7, 11)17, up 
to about March 22, 11)11), while protesting and stating repeatedly 

that contractors were selected bv the committee after full, due, and 

%/ ! 

impartial consideration by such committee, of all available contrac¬ 
tors, said conspirators in fact did not so consider and select, and in 
some instances made the selection by telegraphic directioq to the sec- 
letarv bv its chairman, defendant William A. Starrett. 

i * 

44. At Washington, D. C., in said District, and elsewhere through¬ 
out the United States, continuously throughout the period of time 
from about June 23, 11)17. up to about March 22, 1010, said conspira¬ 
tors had knowledge of, and aided and connived in numerous uncon¬ 
scionable and wasteful practices in the carrying on of said construc¬ 
tion work, as a result of which practices the United States was de¬ 
frauded of large sums of monies, the amount whereof is to these 
grand jurors unknown, and said conspirators, although charged with 
the duty of properly administering and carrying on said construc¬ 
tion and work, took no active nor effective steps and means to cause a 
discontinuance of such practices, but permitted and aided in their 
continuance. 

45. At Washington, D. C., during the years 1917 and 1918, said 
conspirators procured for all of their number who so desired, 

79 commissions as officers in the United States Army, and pro¬ 
cured for many of them promotions in grade, and such con¬ 
spirators, while acting as such officers, and regardless of the interests 
of the United States, so maladministered the laws and regulations of 
the United States as to curry favor with the persons and concerns 
with whom they were dealing as contractors doing work for the 
United States, and particularly with certain persons and concerns 
among such contractors who were prominent in the construction and 
engineering industries, to the end that each of said conspirators 
would and should, and most of them did procure, in return for 
such prejudicial and favorable administration, lucrative positions in 
said industries from and at the hands of such favored persons and 


concerns. 

46. At Washington, D. C.. throughout the years 1917 and 1918, 
said conspirators, regardless of the interests of the United States, 
wilfully refused and neglected to put in charge of the construction 
projects of the United States commissioned officers of experience in 
construction work, and to procure others of such experience to be 
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commissioned, and instead of so doing, continued throughout said 
years to put said construction work in charge of civilian contractors 
under said cost-plus form of contract, causing thereby great and un¬ 
necessary waste of public funds and delay in the completion of the 
urgently needed construction projects. 

47. At Washington, in said District, from about June 7, 
80 1917, up to about March 22, 1919, while acting for and on be¬ 

half of the United States, prepared complete proposals, bids 
and contracts for the signature of contractors, said proposals, bids 
and contracts being identical in form and amount of fee and compen¬ 
sation for similar work, and said conspirators continued arbitrarily 
to select contractors for such work under such identical proposal- 
contracts, and thereby continued to prejudice the United States in 
the administration of its laws and regulations. 

48. At Washington, D. C., in said District, beginning about April 
28,' 1917, and continuing up to the time of the presentment of this 
indictment, said conspirators, reckless of the interests of the United 
States permitted and aided in causing to be set up and retained and 
charged for as a part of the necessary cost of the work, systems of 
and forces for duplicate audits, one by the contractor and one by 
the United States, and about June 7, 1917, some of said conspirators 
endeavored to procure the elimination of the only safeguard to the 
United States in said system, to wit: the Government's auditing 
force. 

49. At Washington, D. C., in said District, continuously through¬ 
out the years 1917 and 1918, regardless of the interests of the United 
States, said conspirators, aided and permitted favored contractors 
to carry and pay at Government expense, substantially their over¬ 
head expenses and pay rolls, until such time as said conspirators pro¬ 
cured additional Government work and contracts for such con¬ 


tractors. 


50. At Washington, D. C.. through 1917 and 1918, said 
81 conspirators, in some instances instead of awarding contracts 
for work to local concerns equipped and qualified, awarded 
same to contractors at a great distance from such projects who were 
engaged on and whose equipment was in use upon such other pro¬ 
jects, thereby necessitating and causing wasteful and unnecessary 
duplication of purchases and shipping expense of tools and equip¬ 
ment at Government expense, and said conspirators aided in procur¬ 
ing to be paid in such instances by the United States, the expenses of 
such purchase and shipment of quantities of such tools and equipment, 
some of which were unnecessary and unserviceable. 

51. At Washington, D. C., in said District, on October 5. 1917, re¬ 
gardless of the interests of the United States, said conspirators, pro¬ 
cured to be issued by the Secretary of War an order directing that 
thereafter all building construction work under the War Depart¬ 
ment should be done under the Cantonment Division, with which 


division said conspirators were associated and acting, and this not¬ 
withstanding the fact that on October 3, 1947, said Secretary of War 
had approved a report by the Quartermaster General, the Chief of 
Engineers, and the Chief Signal Officer of the United States Army, 
recommending no action in that respect. 
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52. At Washington, D. C., about January 4, 1918, in aid of ex¬ 
tending the control and power of the conspirators over the construc¬ 
tion program of the United States under the circumstances and 
in the premises in this indictment charged, said conpira- 
82 tors procured one of their number, to wit: Morton C. Tuttle, 
to be transferred to the Emergency Fleet Corporation of the 
l nited States Shipping Board, and to be there placed in substantial 
control of its construction program. 

58. At Washington, I). C., in said District, and elsewhere, from 
August 10, 1917, to March 22, 1919, said conspirators, wilfully, while 
acting as agents or employees of the United States, solicited, induced, 
and attempted to induce persons and officer authorized to execute, 
and persons authorized to direct the execution of contracts on behalf 
of the United States to make contracts and give orders for the fur¬ 
nishing to the United States of work, labor, services, materials, sup¬ 
plies, and other property and articles in which said conspirators had 
a pecuniary interest, and to make contracts and give orders for the 
purposes stated to linns of which said conspirators were members, 
and to corporations in the pecuniary profits of which some of said 
conspirators were directly and others indirectly interested. 

54. At Washington, D. C., in said District, and elsewhere, from 
August 10, 1917, to March 22, 1919, said conspirators, wilfully, 
while acting as agents or employees of the United States, made and 
permitted committees of which said conspirators were members to 
make and participated in making, recommendations concerning con¬ 
tracts. orders of councils, boards, and commissions of the United 
States, and of members and subordinates thereof, in some of which 

said conspirators had a direct pecuniary interest and in 
88 others of which they had an indirect pecuniary interest as 
described in section 8 of chapter 58, 40 Statutes at Large 276, 
without making full and complete disclosures in writing as in said 
section required. 

55. At Washington, D. C., in said District, and elsewhere, from 
August 10, 1917. to March 22, 1919, said conspirators, wilfully, while 
acting as agents or employees of the United States, participated in 
the awarding of contracts and the giving of orders for the furnishing 
to the United States of work, labor, services, materials, supplies, and 
other property, in some of which contracts and orders some of said 
defendants had a pecuniary interest, and in others of which contracts 
and orders some of said conspirators had a direct or indirect interest 
in the pecuniary profits as stockholders of corporations or members 
of firm. 

56. At Washington, D. C., about May 12, 1918, the committee con- 
spirator members recommended and defendant Benedict Crowell, as 
Assistant Secretary of War, approved an award for the construction 
of an ordnance proving ground at Camp Perry, Ohio, to the Cleve¬ 
land Construction Company, the capital stock of which company 
was then owned by the Crowell-Lundoff-Little Company, in the 
pecuniary profits of which said defendant Crowell was then and has 
been since up to the time of the presentment of this indictment been 
interested. 
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57. At Washin^fon, D. C., in said District, about November 1,1917, 
said conspirators induced and procured the termination of the 

84 work and obligations of each of the original prime contractors 
for the construction of the sixteen National Army cantonments 

and the sixteen National Guard camps, prior to the completion of 
each of said projects by said prime contractors, and induced and 
procured such uncompleted work to be awarded to and continued and 
completed, in some instances, by other contractors selected by the 
said conspirators, and in other instances procuring same to be relet to 
the original prime contractor for a new and additional fee: and in 
most instances said conspirators procured such favored first prime 
contractors to be thereupon promptly awarded and transferred to 
other new projects at a new and high scale of fee, when they would 
have received no additional fee than that already earned on the basis 
of expenditures for the completion of their said original contracts, 
all to the defrauding and prejudice of the United States in large, 
sums in extra fees and expenditures paid. 

58. At Washington, D. C., in said District, in about January, 1918, 
in order to retain control cf said construction program and the selec¬ 
tion of contractors thereunder, and to silence the adverse criticism 
of said plan and system then being used and operated by them, said 
conspirators recommended and procured a slight reduction in the 
scale of fees and rentals provided in the form of contracts being used 
and thereafter continued in use for such construction program, which 
scale of fees and rentals was then continued in use up to about March 

22, 1919, notwithstanding that offers were being made to do 

85 such work by responsible contractors for much less, and that 
other agencies expending Government funds actually procured 

and had higher class of construction work done at much smaller fees. 

59. .At Washington. D. C., in said District, continuously through¬ 
out the years 1917 and 1918, and up to about March 22, 1919, regard¬ 
less of the interests of the United States, and in aid of the retention 
of their control of and the continuance of said wasteful system and 
its improper, prejudicial administration by them, said conspirators 
instigated and carried on an extensive publicity propaganda cam¬ 
paign to forestall and answer criticisms thereof and to affect the 
responsible officers and induce them to continue such program and 
its control and administration by the conspirators. 

60. At Washington, D. C., in said District, in aid of inducing 
and procuring the continuance of the system of cost-plus contracts, 
awarded without competitive bidding, said defendant William A. 
Starrett, about March 12, 1918, named and procured to be appointed 
by defendant Benedict Crowell, as Acting Secretary of War, a 
committee, of which committee certain members were interested in 
such contracts and system, ostensibly to investigate and report, on 
the merits of said plan and system, which committee assembled on 
March 14, 1918, and reported on March 15, 1918, by adopting sub¬ 
stantially as their report extended written statements and argu¬ 
ments made to them by said defendant William A. Starrett 

86 and one Richard C. Marshall, jr., then at the head of the 
construction division of the Army; to which report, as though 
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it were a report of a thorough and impartial investigation, wide 
publicity was given. 

61. At Washington, D. C., in said District, about June 24, 1918, 
regardless of the interests of the United States, and in aid of 
procuring tiie indefinite continuance of the use of the cost-plus 
system of contracts without competitive bidding, said defendants 
William A. Starrett and Clair Foster named and procured to be 
appointed by defendant Benedict Crowell, as Assistant Secretary of 
War, a second committee composed of persons interested in said 
plan and system, ostensibly to investigate and report on said plan 
and system, and said conspirators then procured wide publicity to be 
given to such committee's report, as though said report was that of 
a disinterested and impartial investigation. 

62. At Washington, D. C., in said District, from July, 1917, up 
to March 22, 1919, said conspirators, regardless of the interests 
of the United States, procured to l>e paid and aided in procuring 
to l)e paid to contractors from the United States sums of money in 
excess of what was reasonably earned and due them. 

63. At Washington, D. C.. in said District, on armistice day, No¬ 
vember 11, 1918, and thereafter up to July 1, 1919, regardless of 
the interests of the United States, defendants recommended con¬ 
tractors for and procured the United States to be obligated for 

extensive new war and military construction, the exact amount 
87 of which is to the grand jurors unknown but which they 
charge was in excess of eighty million dollars ($80,000,000) : 
of which amount in excess of eleven million dollars ($11,000,000) 
was to contractors selected by said conspirators and given such 
work under the cost-plus form of contract hereinbefore referred to. 

64. At Washington, D. C., in said District, on August 9. 1918, said 
defendant Clair Foster prepared a memorandum diagram, as fol¬ 
lows: 
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80 (55. At Washington, in said District, on June 4, 1917, said 

conspirators selected for the first award, Fred T. Ley and 
Company, Incorporated, of whicli one of the active members of said 
conspiracy, to wit: James A. Mears, was general manager, and pro¬ 
cured to be awarded to Fred T. Ley and Company,* Incorporated, 
the contract for the construction of the National Army cantonment 
at Ayer, Massachusetts, known as Camp Devens, and for the pro¬ 
curement of which said defendant James A. Mears received a com¬ 
mission from said Fred T. Ley and Company, Incorporated, of ten 
thousand dollars ($10,000). 

06. At Camp Perry Proving Ground, Ohio, defendant Clemens W. 
Lundoff, as general manager of the Cleveland Construction Com¬ 
pany, caused to be presented to the United States, a claim for pay¬ 
ment in the sum of $25,846.56, under a certain contract dated Mav 17, 
101 s. and contracts supplemental thereto. 

CONCLUSION 

And so the grand jurors aforesaid, upon their oath aforesaid, do 
say. that said defendants, during the period of time, under the cir¬ 
cumstances and conditions, and in manner and form aforesaid, un¬ 
lawfully and feloniously have conspired to defraud the United 
States, and some of said defendants have done acts to effect the 
object of the conspiracy: against the peace and dignity of the 
Do United States, and contrary to the form of the statute of the 
same in such case made and provided. 

Peyton Gordon, 

United States Attorney. 

Roscoe C. McCullough. 

Wm. T. Chantland. 

Special Assistants to the Attorney General. 

91 Endorsed: Criminal No. 40384. United States v. William 
A. Starrett, Morton C. Tuttle, Clemens W. Lundoff, Benedict 
Crowell, Clair Foster, John H. McGibbons and James A. Mears. 
Vio. Sec. 37 United States Criminal Code. Filed in open court 
December 30, 1922. Morgan H. Beach, Clerk. A true bill, D. J. 
Callahan, Foreman. 

A true copy: Attest. 

Witnesses. Clerk . 

W. H. Oury, E. J. Wessen. Smith W. Brookhart, Kenneth 
McKellen William M. Black, I. W. Littell, Charles B. Hur- 
lev, Frank Messer. Robert B. Field, J. P. O’Connor, Frank 
A. Scott, Bernard Baruch, Newton D. Baker, W. O. Smith, 
Philander Betts, W. F. Gunther, Geo. B. Kittinger, Ross 
P. Beckstrom, Samuel I. Acken, M. Samuels, Edgar A. 
Levy, Joseph Paterno, M. J. Boomhower, Benjamin Beau- 
cheane, Henry A. Berwick, Wm. Comelli, A. Fournier, 
George Gorman, Ben Gould, O. W. Kimball, Gideon Lari- 
viere. Peter Soucy, Charles Todd, A. N. Besnah, Wm. Hay 
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92 Demurrer of defendant Clemens W. Lundoff 

Filed February 17, 1923 


In the Supreme Court of the District of Columbia 


United States 


v. 

William A. Starrett, Morton C. Tuttle, 
Clemens W. Lundoff, Benedict Crowell, 
Clair Foster, John H. McGibbons, James 
A. Mears 


Criminal, No. 40384 


Comes here again the defendant Clemens W. Lundoff, by his at¬ 
torney, and, by leave of court first duly had and obtained in the 
premises, withdraws his plea to the indictment in this cause filed, 
and in lieu thereof demurs to the said indictment, and says that the 
said indictment is bad in substance. 

Note. —Among the matters of law, intended to be argued in sup¬ 
port of the foregoing demurrer, are the following: 

1. The object of the alleged conspiracy is vain and impossible of 
accomplishment in law. 

2. The object of the alleged conspiracy is vain and impossible of 
accomplishment in fact. 

3. The indictment is duplicitous, in that its one count comprises an 
alleged conspiracy to defraud the United States and an alleged con¬ 
spiracy to commit an offense against the United States, whereas 

93 the statute makes each of said conspiracies a separate and dis¬ 
tinct crime. 

4. The statute does not define a conspiracy to defraud the United 
States, but merely uses generic terms, and the indictment does not 
allege any facts or particulars showing any conspiracy to defraud 
the United States in any manner or for any purpose. 

5. The statute does not define any offense against the United 
States, but merely uses generic terms, and the indictment does not 
allege any facts or particulars showing any conspiracy to commit any 
offense against the United States. 

6. The indictment is so vague, indefinite, and uncertain that it does 
not fairly or sufficiently inform the defendant of the charge which 
he is expected to meet at the trial. 

7. The accusatory part of the indictment is so vague, indefinite, 
and uncertain that a judgment on a trial would not protect the 
defendant against a subsequent prosecution. 

Frank J. Hogan, 

Attorney for Defendant Clemens W. Lundoff. 


To Honorable Peyton Gordon, United States Attorney for the Dis¬ 
trict of Columbia; Honorable Roscoe C. McCulloch, Honorable 
William T. Chantland, Special Assistants to the Attorney General 
of the United States. 

Take notice that the foregoing demurrer to the indictment in 
criminal case No. 40384 has been filed this 17th day of February, 
1923, and that the same will be presented to the Justice presiding in 
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the criminal term at a time of which you will be given due notice 
hereafter. 

Frank J. Hogan, 

Attorney for Defendant Clemens TF. Lundoff. 

94 Service of copy of foregoing demurrer acknowledged this 
17th day of February, 1923. 

Peyton Gordon, 

Per M. P. M., 

United States Attorney , D. C. 

Wm. T. Chantland, 

R. C. McCulloch, 

Special Assistants to the Attorney General. 

Demurer of defendant Benedict Croicell 
Filed February 26, 1923 

* * * * * * * 

Comes here again the defendant Benedict Crowell, by his attor¬ 
neys, and, by leave of court first duly had and obtained in the prem¬ 
ises, withdraws his plea to the indictment in this cause filed, and in 
lieu thereof demurs to the said indictment, and says that the said 
indictment is bad in substance. 

Note. —Among the matters of law intended to be argued in sup¬ 
port of the foregoing demurrer are the following: 

1. The object of the alleged conspiracy is vain and impossible of 
accomplishment in law. 

2. The object of the alleged conspiracy is vain and impossible of 
accomplishment in fact. 

3. The indictment is duplicitous, in that its one count comprises 
an alleged conspiracy to defraud the United States and an alleged 
conspiracy to commit an offense against the United States, whereas 
the statute makes each of said conspiracies a separate and distinct 

crime. 

95 4. The statute does not define a conspiracy to defraud the 
United States, but merely uses generic terms, and the indict¬ 
ment does not allege any facts or particulars showing any conspiracy 
to defraud the United States in any manner or for any purpose. 

5. The indictment does not sufficiently state the object of the al¬ 
leged conspiracy, or the manner in which or means by which it was 
to be carried out. 

6. The indictment is so vague, indefinite, uncertain, and ambiguous 
that it does not fairly or sufficiently inform the defendant of the 
charge which he is expected to meet at the trial. 

7. The accusatory part of the indictment is so vague, indefinite, 
uncertain, and ambiguous that a judgment on a trial would not 
protect the defendant against a subsequent prosecution. 

8. The indictment contains material allegations which are mutually 
repugnant. 

9. The indictment does not properly set forth any offense against 
the United States. 

Henry L. Stimson, 

Drain & Drain, 

Attorneys for Defendant Benedict Croicell. 
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To Honorable Peyton Gordon, United States Attorney for the 
District of Columbia; Honorable Roscoe C. McCulloch, Honor¬ 
able William T. Chantland, Special Assistants to the Attorney 
General of the United States. 

Take notice that the foregoing demurrer to the indictment in 
criminal case Xo. 40384 has been filed this 26th day of February, 
1923, and that the same will be presented to the Justice presid¬ 
ing in the criminal term at a time of which you will be given due 
notice hereafter. 

96 Henry L. Stimson, 

Drain & Drain, 

Attorneys for Defendant Benedict Crowell. 

Service of copy of foregoing demurrer acknowledged this 26th 

dav of Februarv, 1923. 

%/ %' 

Arthur X. Presmont, 
United States Attorney , D. C. 
Roscoe C. McCulloch, 

A. N. P. 

William T. Chantland, 

Special Assistants to the Attorney General , 

A. N. P. 


Demurrer of Defendant James A. Means 

Filed March 12, 1923 

******* 

Comes here again the defendant James A. Mears, by his attorney, 
and, by leave of court first duly had and obtained in the premises, 
withdraws his plea to the indictment in this cause filed, and in lieu 
thereof demurs to the said indictment, and says that the said in¬ 
dictment is bad in substance. 

Note. —Among the matters of law, intended to be argued in sup¬ 
port of the foregoing demurrer, are the following: 

1. The object of the alleged conspiracy is vain and impossible of 
accomplishment in law. 

2. The object of the alleged conspiracy is vain and impossible of 
accomplishment in fact. 

3. The indictment is duplicitous, in that its one count comprises 
an alleged conspiracy to defraud the United States and an alleged 

conspiracy to commit an offense against the United States, 
97 whereas the statute makes each of said conspiracies a separate 
and distinct crime. 

4. The statue does not define a conspiracy to defraud the United 
States, but merely uses generic terms, and the indictment does not 
allege any facts or particulars showing any conspiracy to defraud 
the United States in any manner or for any purpose. 

5. The statute does not define any offense against the United 
States, but merely uses generic terms, and the indictment does not 
allege any facts or particulars showing any conspiracy to commit 
any offense againts the United States. 

6. The indictment is vague, indefinite, and uncertain that it does 
not fairly or sufficiently inform the defendant of the charge which 
he is expected to meet at the trial. 
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7. The accusatory part of the indictment is so vague, indefinite, 
and uncertain that a judgment on a trial would not protect the de¬ 
fendant against a subsequent prosecution. 

Kenneth M. Spence, 
Attorney for Defendant James A. Meats. 

To Honorable Peyton Gordon, United States Attorney for the Dis¬ 
trict of Columbia: Honorable William T. Chantland, Honorable 
Roscoe C. McCulloch, Special Assistants to the Attorney General 
of the United States. 

Take notice that the foregoing demurrer to the indictment in 
criminal case No. 40884 has been filed this day of March, 1923, 
and that the same will be presented to the Justice presiding in the 
criminal term at a time of which you will be given due notice here- 
after. 

Kenneth M. Spence, 
Attorney for Defendant James A. Id ears. 

98 Service of copy of foregoing demurrer acknowledged this 
9th day of March, 1923. 

Vernon E. West 
Asst. United States Attorney , D. C. 
Roscoe C. McCulloch, 

Wm. T. Chantland. 

Special Assistants to the Attorney General. 
Demurrer of Defendant William A. Starrett 
Filed April 9, 1923 

******* 

The defendant, William A. Starrett, by his attorneys, demurs to 
the indictment and says that said indictment is bad in substance. 

Note.— Among the matters of law, intended to be argued in sup¬ 
port of the foregoing demurrer, are the following: 

1. That the indictment does not allege facts sufficient to show the 
commission by the said defendant of any offense against the United 
States. 

2. That the indictment presents a political matter of which this 
court has no jurisdiction. 

3. That the object of the alleged conspiracy is vain and impos¬ 
sible of accomplishment in law. 

4. That the object of the alleged conspiracy is vain and impossibly 
of accomplisment in fact. 

5. The indictment is duplicitous, in that it comprises an alleged 

conspiracy to defraud the United States and an alleged con- 

99 spiracy to commit an offense against the United States in one 
count, whereas the statute makes each of said conspiracies a 

separate and distinct crime. 

6. That the indictment is in substance and effect an attack upon 
a part of the war policy of the last administration: that said policy 
was, as appears by the indictment, authorized and directed by Con¬ 
gress and adopted and followed by said administration throughout 
the war: that Congress did not, by section 37 of the Criminal Code 
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of the United States, intend or authorize an examination of the wis¬ 
dom of such executive policies by means of an indictment of subordi¬ 
nate officers or agencies. 

7. That it appears from the indictment that the defendant was 
acting under the discretionary orders, commissions, and directions of 
the Secretary of War, Council of National Defense, and General 
Munitions Board, and that while so acting he recommended to su¬ 
perior officers and boards a form of contract and method of contract¬ 
ing which was adopted and became the means by which the exten¬ 
sive building program of the Government was carried on during the 
war; and the substance of the offense, set forth in the indictment, 
is the alleged abuse of discretion by the defendant and his associated 
workers and others in the discharge of their official duties; such in¬ 
quiry and proceedings are not authorized by law and are contrary 
to the purpose of the Constitution of the United States in creating 
independent executive and judicial departments. 

8. That it is alleged in the indictment that the defendant was 

acting for the United States in an executive capacity in the 

100 late war and that, while so acting, recommended a form of 
contract and system of contracting which was adopted and 

used throughout the war; it further appears that the system was 
approved by the defendant's superior officers, including the special 
boards and executive bodies created by Congress, and that the de¬ 
fendant is being prosecuted criminally for acts performed and dis¬ 
cretionary recommendations made by him to such superiors: and the 
gravamen of the offense attempted to be charged in the indictment 
is a difference of opinion as to the wisdom of the defendant's recom¬ 
mendations: that an indictment blending such privileged matters 
with allegations appropriate to a charge of conspiracy is bad in law. 

9. That the indictment does not state any offense against the 
United States, and, if sustained, it must follow that any person acting 
for the United States in an executive capacity and whose acts might 
have received the full approval of every superior officer, including 
the President of the United States, would, with his coworkers, be 
subject to criminal indictment for conspiracy, at the instigation of a 
succeeding administration, if the new administration should happen 
to disagree with the outgoing administration in matters of policy or 
should wish to make political capital out of an attack upon its pre¬ 
decessors’ subordinate officers; that such an indictment was not in¬ 
tended or authorized by Congress in passing the act which is now 
section 37 of the Criminal Code of the United States and is in viola¬ 
tion of the intent and purpose of the Constitution of the United 

States in establishing a plan for popular government. 

101 10. That the indictment contains numerous conclusions of 
law and a mass of characterizations unsupported by facts 

pleaded; that it is impossible to tell what offense it purports to set 
forth or what specific accusation the defendant has to meet: that the 
matters and things set up in it are so mixed with matters beyond 
the jurisdiction of the court that this defendant ought not to be re¬ 
quired to go to trial upon it. 

11. That the indictment does not set forth any facts as to the 
time, place, occasion, circumstances or persons present when any 
alleged offense was committed and is too vague and uncertain to in- 
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form tills defendant of the ac ■ sation he is required to meet, and is 
not in conformity to the requi. ement of the sixth amendment of the 
Constitution of the United States. 

12. That the indictment so mixes permissible allegations with alle¬ 
gations beyond the scope of a criminal trial in a court of the United 
States that the whole is bad. 

13. That it appears that the offense attempted to be charged in the 
indictment is barred by the statute of limitations. 

14. That the act of November IT, 19*21, purporting to extend the 
period of limitation so as to permit the bringing of actions for of¬ 
fenses involving the defrauding or attempts to defraud the United 
States in six years instead of three, as the law stood when the alleged 

odense was committed, is an ex post* facto law and in con- 
102 tra vent ion of the express prohibition of the Constitution of 

the United States. 

Albert R. Palmer 
and Reuben I). Sillimax, 
Attorney* for Defendant , William A. Starrett. 

Stanley D. Willis, Atty. 

To Peyton Gordon, Esq., United States Attorney for the District of 

Columbia: Hon. Roscoe C. McCulloch, Col. William T. Chant- 

land. Special Assistants to the Attorney General of the United 

States. 

Take notice that the foregoing demurrer to the indictment in 
criminal case No. 40384 has been filed this 9th day of April, 1923, 
and that the same will be presented to the Justice presiding in the 
criminal term at a time of which you will be given due notice here¬ 
after. 

Albert R. Palmer 
and Reuben D. Silliman, 
Attorneys for Defendant , William A. Starrett. 

Stanley D. Willis, Atty. 

Service of copy of foregoing demurrer acknowledged this 9th day 
of April, 1923. 


Asst. United States Attorney , D. C. 


Special Assistants to the Attorney General. 

103 Demurrer of defendant Morton C. Tuttle 

Filed April 11, 1923 

* * * * * * * 

Comes here again the defendant Morton C» Tuttle, by his attor¬ 
neys. and, by leave of court first duly had and obtained in the 
• . *. «. 

premises, withdraws his plea to the indictment in this cause filed, 
and in lieu thereof demurs to the said indictment, and says that the 
said indictment is bad in substance. 

Note.— Among the matters of law, intended to be argued in sup¬ 
port of the foregoing demurrer, are the following: 

1. The object of the alleged conspiracy is vain and impossible of 
accomplishment in law. 
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2. The object of the alleged conspiracy is vain and impossible of 
accomplishment in fact. 

r>. 1 lie indictment is duplicitous, in that its one count comprises 
an alleged conspiracy to defraud the United States and an alleged 
conspiracy to commit an offense against the United States, whereas 
the statute makes each of said conspiracies a separate and distinct 
crime. 

4. The statute does not define a conspiracy to defraud the United 
States, but merely uses generic terms, and the indictment does not 
allege any facts or particulars showing any conspiracy to defraud the 
United States in any manner or for any purpose. 

f>. The statute does not define any offense against the United 
States, but merely uses generic terms, and the indictment does not 
allege any facts or particulars showing any conspiracy to 
104 commit any offense against the United States. 

(I. The indictment is so vague, indefinite, and uncertain that 
it does not fairly or sufficiently inform the defendent of the charge 
which he is expected to meet at the trial. 

7. The accusatory part of the indictment is so vague, indefinite, 
and uncertain that a judgment on a trial would not protect the de¬ 
fendant against a subsequent prosecution. 

Howe Swayze & Bradley, 
Attorneys for Defendant Morton C. Tuttle. 


To Honorable Pevton Gordon, United States Attorney for the Dis- 
trict of Columbia: Honorable Roscoe C. McCulloch; Honorable 
William T. Chantland, Special Assistants to the Attorney Gen¬ 
eral of the United States. 

Take notice that the foregoing demurrer to the indictment in 

crimial case No. 40384 has been filed this-day of April,1923, and 

that the same will be presented to the Justice presiding in the 
criminal term at a time of which you will be given due notice here¬ 
after. 

Howe Swayze & Bradley, 
Attorneys for Defendant Morton C. Tuttle. 


Service of copy of forego! 
day of April, 19*23. 


ng demurrer acknowledged this 


105 Demurrer of defendant Clair Foster 


Filed May 26, 1923 

******* 

Comes here again the defendant Clair Foster, by his attorney, and 
demurs to the said indictment and says that the said indictment is 
bad in substance. 

Note. —Among the matters of law intended to be argued in sup¬ 
port of the foregoing demurrer are the following: 

1. The object of the alleged conspiracy is vain and impossible of 
accomplishment in law. 

2. The object of the alleged conspiracy is vain and impossible of 
accomplishment in fact. 
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3. The indictment is duplicitous, in that its one count comprises 
an alleged conspiracy to defraud the United States coupled with 
an alleged conspiracy to commit an offense against the United States, 
whereas the statute makes each of said conspiracies a separate and 
distinct crime. 

4. The statute does not define a conspiracy to defraud the United 
States, but merely uses generic terms, and the indictment does not 
allege any facts or particulars showing any conspiracy to defraud 
the United States in any manner or for any purpose. 

5. The indictment does not allege facts sufficient to connect the 
defendant Clair Foster with the alleged conspiracy therein set forth. 

6. The indictment does not sufficiently state the object of the al¬ 
leged conspiracy or the manner in which or means by which it was 

to be carried out. 

106 7. The indictment is so vague, indefinite, uncertain and 
ambiguous that it does not fairly or sufficiently inform the 

defendant of the charge which he is expected to meet at the trial. 

8. The accusatory part of the indictment is so vague, indefinite, un¬ 
certain, and ambiguous that a judgment on a trial would not protect 
the defendant against a subsequent prosecution. 

9. The indictment contains material allegations which are mutu¬ 
ally repugnant. 

10. The indictment does not properly set forth any offense against 
the United States. 

Woodson P. Houghton, 
Attorney for defendant , Clair Foster . 

Demurrer of defendant John H. McGibbons 
Filed June 13, 1923 

******* 

Comes here again the defendant John H. McGibbons, by his at¬ 
torney, and, by leave of court first duly had and obtained in the 
premises, withdraws his plea to the indictment in this cause filed, 
and in lieu thereof demurs to the said indictment, and says that the 
said indictment is bad in substance. 

Note. —Among the matters of law T , intended to be argued in sup¬ 
port of the foregoing demurrer, are the following: 

1. The object of the alleged conspiracy is vain and impossible of 
accomplishment in law. 

107 2. The object of tht alleged conspiracy is vain and impos¬ 
sible of accomplishment in fact. 

3. The indictment is duplicitous, in that its one count comprises 
an alleged conspiracy to defraud the United States and an alleged 
conspiracy to commit an offense against the United States, whereas 
the statute makes each of said conspiracies a separate and distinct 
crime. 

4. The statute does not define a conspiracy to defraud the United 
States, but merely uses generic terms, and the indictment does not 
allege any facts or particulars showing any conspiracy to defraud 
the United States in any manner or for any purpose. 
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5. The statute does not define any offense against the United 
States, but merely uses generic terms, and the indictment does not 
allege any facts or particulars showing any conspiracy to commit 
any offense against the United States. 

6. The indictment is so vague, indefinite, and uncertain that it 
does not fairly or sufficiently inform the defendant of the charge 
which he is expected to meet at the trial. 

7. The accusatory part of the indictment is so vague, indefinite, 
and uncertain that a judgment on a trial would not protect the 
defendant against a subsequent prosecution. 

Edmund L. Jones, 

Attorney for Defendant John H. McGibbons. 


108 To Honorable Peyton Gordon, United States Attorney for the 
District of Columbia; Honorable Roscoe C. McCulloch, 
Honorable William T. Chantland, Special Assistants to the 
Attorney General of the United States. 

Take notice that the foregoing demurrer to the indictment in 
criminal case No. 40384 has been filed this 13th day of June, 1923, 
and that the same will be presented to the justice presiding in the 
criminal term at a time of which you will be given due notice here¬ 
after. 

Edmund L. Jones, 

Attorney for Defendant John H. McGibbons. 


Service of copy of foregoing demurrer acknowledged this 13th 
day of June, 1923. 

Vernon E. West, 

Asst. United States Attorney , D. C. 
Roscoe C. McCulloch, 

W. 

William T. Chantland, 

W. 

Special Assistants to the Attorney General. 


Substituted demurrer of defendant William A. Starrett 

Filed October 10, 1923 

******* 

The defendant, William A. Starrett, by his attorneys, demurs to 
the indictment and says that said indictment is bad in substance. 

Note. —Among the matters of law, intended to be argued in sup¬ 
port of the foregoing demurrer, are the following: 

109 1. That the indictment does not allege facts sufficient to 

show the commission by the said defendant of any offense 
against the United States. 

2. That the indictment presents a political matter of which this 
court has no jurisdiction. 

3. That the object of the alleged conspiracy is vain and impos¬ 
sible of accomplishment in law. 

4. That the object of the alleged conspiracy is vain and impossible 
of accomplishment in fact. 
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5. The indictment is duplicitous, in that it comprises an alleged 
conspiracy to defraud the United States and an alleged conspiracy to 
commit an ollense against the I nited States in one count, whereas 
the statute makes each of said conspiracies a separate and distinct 
crime. 


(i. Unit the indictment is in substance and effect an attack upon a 
part of the war policy of the last administration; that said policy 
was. as appears by the indictment, authorized and directed by Con¬ 
gress and adopted and followed by said administration throughout 
the war: that Congress did not, by section 37 of the CriminarCode 
of the United States, intend or authorize an examination of the 
wisdom of such executive policies by means of an indictment of sub¬ 
ordinate officers or agencies. 

7. That it appears from the indictment that the defendant was 


acting under the discretionary orders, commissions, and directions of 
the Secretary of War, Council of National Defense, and General 
Munitions Board and that while so acting, he recommended to su¬ 
perior officers and boards a form of contract and method of 


110 contracting which was adopted and became the means by 
which the extensive building program of the Government was 
carried on during the war: and the substance of the offense, set forth 


in the indictment, is the alleged abuse of discretion by the defendant 
and his associated workers and others in the discharge of their 
official duties: such inquiry and proceedings are not authorized by 
law and are contrary to the purpose of the Constitution of the United 
States in creating independent executive and judicial departments. 

8. That it is alleged in the indictment that the defendant was act¬ 
ing for the United States in an executive capacity in the late war and 
that, while so acting, recommended a form of contract and system of 
contracting which was adopted and used throughout the war; it fur¬ 
ther appears that the system was approved by the defendant's su¬ 
perior officers, including the special boards and executive bodies 


created by Congress, and that the defendant is being prosecuted 
criminally for acts performed and discretionary recommendations 
made by him to such superiors; and the gravamen of the offense 
attempted to be charged in the indictment is a difference of opinion 
as to the wisdom of the defendant's recommendations: that an in¬ 


dictment blending such privileged matters with allegations appro¬ 
priate to a charge of conspiracy is bad in law. 

0. That the indictment does not state any offense against the 
United States, and, if sustained, it must follow that any person 
acting for the United States in an executive capacity and whose 
acts might have received the full approval of every superior 
111 officer, including the President of the United States, would, 
with his coworkers, be subject to criminal indictment for con¬ 
spiracy, at the instigation of a succeeding administration, if the 
new administration should happen to disagree with the outgoing 
administration in matters of policy or should wish to make political 
capital out of an attack upon its predecessor’s subordinate officers; 
that such an indictment was not intended or authorized by Congress 
in passing the Act which is now section 37 of the Criminal Code of 
the United States and is in violation of the intent and purpose of 
the 'Constitution of the United States in establishing a plan for 
popular government. 
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10. That the indictment contains numerous conclusions of law 
and a mass of characterizations unsupported by facts pleaded; that 
it is impossible to tell what offense it purports to set forth or what 
specific accusation the defendant has to meet; that the matters and 
things set up in it are so mixed with matters beyond the jurisdiction 
of the court that this defendant ought not to be required to go to 
trial upon it. 

11. That the indictment does not set forth any facts as to the 
time, place, occasion, circumstances, or persons present when any 
alleged offense was committed and is too vague and uncertain to 
inform this defendant of the accusation he is required to meet, and 
is not in conformity to the requirement of the sixth amendment 

of the Constitution of the United States. 

112 1*2. That the indictment so mixes permissible allegations 

with allegations beyond the scope of a criminal trial in a 
court of the United States that the whole is bad. 

Albert R. Palmer and 
Reuben D. Silliman, 

Attorneys for Defendant William A. Starrett. 

To Peyton Gordon, Esq., United States Attorney for the District 
of Columbia; Hon. Roscoe E. McCullogh, Col. William T. 
Chant-land, special assistants to the Attorney General of the 
United States. 

Take notice that the foregoing demurrer to the indictment in 
criminal case No. 40384 has been filed this day of August, 1923, 
and that the same will be presented to the Justice presiding in the 
criminal term at a time of which you will be given due notice here¬ 
after. 

Albert R. Palmer and 
Reuben D. Silliman, 

Attorneys for Defendant William A. Starrett. 


113 In the Supreme Court of the District of Columbia 


United States 
vs. 

William A. Starrett et al. 


Criminal, No. 40,384 


Memorandum 


Filed January 30, 1924 

The indictment herein is based upon an alleged violation of sec¬ 
tion 37 Criminal Code of the United States; and, in brief, it em¬ 
braces the charge of conspiracy to defraud the United States by 
prejudicing the orderly administration of its laws and regulations 
by its regularly constituted officers and agents. 

* To the indictment, the defendants, severally, have interposed de¬ 
murrers, numerous grounds being assigned therein; but, reduced 
to their last analysis, they come substantially to this: That the alle¬ 
gations of the indictment are so vague, indefinite, and uncertain that 
they do not fairly or sufficiently inform the defendants of the charge 
which they are expected to meet at the trial; that a judgment on such 
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trial would not protect the defendants against a subsequent proceed¬ 
ing; and that the indictment does not properly set forth any offense 
«gainst the United States. 

The indictment is embraced in ninety-one printed pages; and, as 
arranged, consists of (a), certain recitals by way of inducement; (b), 
the charge of the conspiracy; (c), divers means by which the con¬ 
spiracy was to be effected; and, (d). overt acts. 

Said section 37 embraces a conspiracy between two or more persons 
either to commit an offense against the United States, or to defraud 
the United States in any manner or for any purpose. 

The Government concedes that the indictment does not charge the 
defendants with a conspiracy to commit an offense or offenses against 
the United States; but, as stated in the brief; 

•* The indictment charges but a single offense, to wit, a conspiracy 
to defraud the United States bv prejudicing the orderly administra¬ 
tion of its laws by its regularly constituted officers and agencies.” 

(Government Brief I, p. 57.) 

114 In the preliminary recitals or inducement of the indictment 
there are set forth, in detail, the particular provisions of law 
and regulation which form the subject-matter of the criminal 
charge; and those may be briefly described as section 3709, R. S. U. 
S.. requiring purchases and contracts for supplies or services, (ex¬ 
cept personal), to be made by advertising for proposals, except when 
the public agencies require immediate delivery or performance; 
paragraphs 522. 523, and 527, Army Regulations, adopted pursuant 
to or in connection with said section 3709; order of the Secretary of 
War, dated April 12. 1917, limiting the operation and applicability 
of said section 3709; paragraph 1493, Army Regulations, concerning 
the duties of the Corps of Engineers of the Army; and the act of 
May 12, 1917. 

In passing, it should be noted that, in the indictment, there is 
referred to and quoted section 41. Criminal Code of the United 
States, making it to be a criminal offense for any individual, directly 
or indirectly interested in pecuniary profits or contracts, etc., to be 
employed or act as an officer or agent of the United States in con¬ 
nection with such business (p. 7) ; and there is, also, inserted and 
quoted therein, section 3, act of August 10, 1917, making it to be a 
criminal offense for any agent or employee of the United States to 
solicit, induce or attempt to induce any officer of the United States 
authorized to execute or to direct the execution of contracts on 
behalf of the United States, to make any contract or give any order 
for the furnishing to the United States for work, materials, sup¬ 
plies, etc., if such agent or employee has any pecuniary interest in 
said contract or order, etc., etc. (pp. 7-8). 

Just why the pleader should have deemed it necessary to have in¬ 
serted in the inducement of the indictment two specific criminal 
statutes of the United States, and, thereafter, fail to make any 
criminal charge in respect thereof, in the charging part of the indict¬ 
ment, is not apparent. 

In the oral arguments herein, Government counsel thus stated 
concerning the matter: 

44 1 freely say to the court that, so far as section 41 of the Criminal 
Code and the next section, sec. 3 of the act of August 10, 1917, which 
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followed, are concerned, I do not think that they have any place in 
this indictment. I think they well could have been omitted, and I 
think Your Honor can and will reject them as surplusage ” 
(p. 315a). 

115 Those two criminal statutes, therefore, will be dismissed 
from further consideration; thus leaving the criminal charge 

to l>e as stated at the outset, namely, not to commit an offense against 
the United States, but to defraud the United States by prejudicing 
the orderly administration of its laws, etc. 

In testing the sufficiency, or otherwise, of the allegations contained 
in this indictment, it is important, at the outset, carefully to have 
in mind the provisions, both of Constitution and law, concerning the 
requisite essentials of an indictment. 

In the fifth amendment, Constitution of the United States, it is 
provided: 

“ No person shall lie held to answer for a capital or otherwise in¬ 
famous crime, unless on a presentment or indictment of a Grand 
Jury.” 

And, by the sixth amendment, it is provided: 

“ In all criminal proceedings the accused shall enjoy the right * * * 
to be informed of the nature and cause of the accusation;” etc. 

Having in mind those constitutional provisions, there are certain 
other well-established provisions of the law concerning indictments, 
in respect of which there can hardly be any serious controversy or 
any very great difference of opinion. The cases establishing the 
propositions are exceedingly numerous, and it would serve no pur¬ 
pose herein to quote from decided cases, other than unnecessarily to 
extend the length of this memorandum opinion. The following gen¬ 
eral propositions, however, may be deemed to be well established by 
judicial decision: 

Certainty to a common intent is not sufficient in an indictment; it 
must be certainty to a certain intent; everything material and essen¬ 
tial must be positively alleged: and nothing material can be taken 
by intendment—in short, that the certainty must appear from a fair 
and reasonable construction, without resort to possible facts which 
do not appear. In other words, that, without intending anything but 
that which appeal's, the defendant may know what he is to answer 
and what is intended to be proved. Furthermore, the description of 
the charge must be such, (a) that the accused may avail himself of 
his conviction or acquittal in protection against a further 

116 prosecution for the same cause; and, (b), that the court may 
decide whether the facts alleged are sufficient in law to sup¬ 
port a conviction. Facts are to be alleged, not merely conclusions. , 

Again, the conspiracy must be sufficiently charged, and it can not 
be aided by the averment of overt acts done by one or more of the 
alleged conspirators in furtherance of the object of the conspiracy. 
Even if such overt acts may properly be used to reflect light upon the 
meaning of the charge where the latter expressly refers thereto, no 
such reference is contained in the charge contained in this indictment. 

As already indicated, the indictment is based upon the several 
provisions oi law and regulations hereinabove referred to; and the 
same will now be severally considered. 

And, first, as to section 1493, Army Regulations, Corps of En¬ 
gineers. 
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The indictment, herein, in the inducement, thus states, concerning 
this phase of the case: 

“ That by paragraph 1493 of the Army Regulations, duly and law¬ 
fully promulgated and in force at all times during the period covered 
by this indictment and the acts herein charged, it was in part pro¬ 
vided that: 

the duties of the Corps of Engineers comprise reconnoitering 
and surveying for military purposes, including the laying out of 
camps, * * * construction and repair of military roads, rail 

roads and bridges * ” (pp. 3-4). 

In the charging part of the indictment, the following is stated, as 
a part of the alleged conspiracy to defraud the United States: 

“ and to violate and procure to be violated section 1493 of the Army 
Regulations above set out by procuring same, to be disregarded and 
by procuring the duties therein specifically laid upon the Corps of 
Engineers to be performed by others, in many instances by civilians 
procured to be employed at a large and substantially all an unneces¬ 
sary expense to the United States, aggregating in excess of $800,000. v 
(Id. pp. 13-14.) 

117 Among the means by which the alleged conspiracy was to be 
effected, the following is stated concerning the Corps of En¬ 
gineers : 

** and were to procure such continuing control of the construction 
program of the United States by procuring their counsel to be relied 
upon as the counsel of experts, and so followed and adopted by the 
responsible officers of the United States, and to that end, well know¬ 
ing and believing that they were so known to be and regarded as 
experts and that their counsel would be relied upon as such experts, 
defendants and each and all of them were to deceive the responsible 
officers of the Government into the erroneous belief that the regularly 
constituted and appointed officers and agencies of the Government 
could not properly perform said functions, and as a part of said 
conspiracy were to deceive and induce the responsible officers into 
the erroneous belief that the Engineer’s of the United States Army 
could not or ought not perform said work or the duties and functions 
expressly laid upon said Corps of Engineers by the laws and regula¬ 
tions aforesaid, and also, into the further erroneous belief that the 
problems presented by the construction program were so highly 
technical and complicated as to require the employment at great and 
unconscionable waste of public funds of civilian engineers, consulting 
engineers, and town planners, and said defendants and each and all 
of them were to procure the responsible officers to act in accordance 
wjth said beliefs so induced." etc. (Id. pp. 23-24.) 

The above allegations are fairly susceptible of the meaning that 
the Corps of Engineers lawfully had some function concerning the 
construction of camps; but. during the course of the oral argument, 
counsel disclaimed such meaning to be intended, and thus asserted: 
“ this indictment does not charge the Corps of Engineers with assum¬ 
ing or possessing the. function of construction, but is confined to 
their laying out of camps, which was the function always possessed 
by them, and which function was usurped through the deceit of these 
conspirators practiced upon the responsible officers of the Govern¬ 
ment" (p. 370). 
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Further, in oral argument, counsel contended that, because of mat¬ 
ters referred to in the indictment (supra), “ the Engineer Corps was 
sitting idly by waiting, demanding to be called into this situa¬ 
tion ” (p. 449). 

118 Again, in the same connection, the following was stated by 
counsel in oral argument: 

“ The facts are that that Corps of Engineers was there, ready. 
It would be foolish in the extreme to suggest their incompetency 
even. Now that is true. I admit that. And especially would it be 
foolish to suggest their incompetency to a Secretary of War, or to 
Littell. I admit that. But the fact remains that that Corps of En¬ 
gineers remained idle and waiting during all of the time that these? 
camps were being laid out; that General Black went time and again 
to Littell and insisted that he be given the opportunity to do what 
the law required him to do. He had at least 240 officers, and there 
were only sixteen camps ” (p. 454). 

Finally, in the printed brief filed herein on behalf of the Govern¬ 
ment, the following is stated concerning the matter, under the 
legend: 

“ ENGINEERS CORPS, FUNCTIONS CONSIDERED 

“ Defendants’ counsel contend throughout the argument and in 
both briefs filed that all construction work was done by the Quarter¬ 
master Corps of the Army and that the Engineer Corps has no func¬ 
tion whatever in connection with construction in the War Depart¬ 
ment. This has not been denied at any time by the Government 
and can not reasonably be deduced from any allegation of the in¬ 
dictment, which, insofar as it related to the Engineer Corps, specifi¬ 
cally charges that the functions of the Engineer Corps was the 
laying out of camps, and no charge anywhere is made that said corps 
was the branch of the service through which this construction work 
was to be carried on.” (Government Brief, pp. 83-4.) 

Whether the indictment did so specifically charge the functions 
of the Engineer Corps to be limited to the laying out of camps may 
be debatable, in view not only of the language used therein, but of 
the position of such language in its relation to preceding averments. 
It is, however, perfectly clear with the above concession, indeed 
without it, that the construction 'work referred to was not, as a mat¬ 
ter of fact, one of the functions of the Engineer Corps. 

That this is so appears from the following extract from the 
Annual Report of the Secretary of War, made to the President 

119 of the United States, dated December 5, 1918, for the year 
1918 (p. 62) : 

“ CONSTRUCTION-CONSTRUCTION DIVISION ORGANIZED 

“ Prior to the war the construction and repair of camps, canton¬ 
ments, and Army posts had been carried on by the Construction 
and Repair Division of the Quartermaster General’s Office. After 
the declaration of war, it early became evident that this division was 
not properly organized to carry out the vast building program 
incidental to the housing of the new armies, and a special division for 
handling this work was created by order of The Adjutant General* 
dated May 19,1917, and was given the name of Cantonment Division^ 

99630—24-5 
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“ On October 5, 1917, I directed that all building and construc¬ 
tion during the present emergency be executed by this division, and 
on March 13, 1918, the name was changed to the Construction Divi¬ 
sion of the Army." 

The Annual Report of the Secretary of War, for the year 1917, 
likewise throws further light on the question; but that will be 
referred to below. 

Passing from that phase of the question, the allegations concern¬ 
ing the alleged inefficiency of the Engineer Corps; the extent to 
which the ‘‘responsible officers” (unnamed) were deceived thereby; 
the failure to permit such corps to function “ in laying out of 
camps." as the claim is now limited (supra), and the asserted (but 
not alleged) forced inactivity of the Engineer Corps, standing idly 
by and waiting, because not permitted to function, etc. (supra), may 
be considered. 

It doubtless is known to all who know anything at all about the 
matter, that the Engineer Corps of the Army is composed of a cer¬ 
tain number of the star or honor men of the graduating classes of 
the Militarv Academv of the United States at West Point, and who, 
thereafter, are further specially trained. They are selected with ref¬ 
erence to intellectual excellence, and moreover, they are highly and 
specially trained. 

Counsel, in argument, frankly admit (as above indicated) that it 
would be foolish even to suggest the incompetence of the Engineer 
Corps to a Secretary of War, or to Littell. Presumably, 
120 therefore, the charge in the indictment that the defendants 
were “ to deceive and induce the responsible officers into the 
erroneous belief that the Engineers of the United States Army could 
not or ought not perform said work,” etc. (p. 24), can not be supposed 
to refer to the Secretary of War or to Littell. 

That the Secretary of War, at all times, was aware of the excel¬ 
lence, competence, and skill of the Engineer Corps of the Army seems 
reasonabty well attested and evidenced by his annual reports made 
to the President of the United States. 

Thus, in the annual report, dated November 20, 1916, for the year 
1916, the Secretary thus stated: 

“ Engineer Schools: I have referred above to special-service 
schools already established in the Army to supplement with post¬ 
graduate courses the fundamental training given to officers at West 
Point. * * * To one of these schools, however, I desire to ask 

particular attention. The Engineer Corps of the Army for many 
years comprised a large part of the most eminent engineering talent 
in the country. Its officers are still men of great distinction and 
ability, but the science of engineering in its various aspects has be¬ 
come fundamental to the entire industrial life of the Nation. The 
civil, electrical, mechanical, and chemical engineer is to be found in 
every great industry, and the rewards offered in civil life to the 
engineer are now attractive to the highest degree. It is very neces¬ 
sary that the Army should be continuously supplied with well- 
trained engineers. 

“ The peace-time occupations of the War Department and of the 
Army rest in a high degree upon the engineer force, and the great 
problems of river and harbor improvement and development for the 
promotion of navigation and for tfye conservation of the water power 
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of the country are in the hands- of that corps. Of course, in war the 
engineer, as bridge builder, road maker, builder of fortifications, and 
a variety of other construction enterprises, is essential to military 
success. But the science of engineering, like all other sciences now¬ 
adays, is rapidly developing. Every new application of scientific 
principles to industry affects the engineer; and it is of the highest 
importance that the Engineer Corps of the Army should continue to 
contain a progressive, highly trained body of men, thoroughly abreast 
of all developments in science applicable alike to those engineering 
functions of the Government in times of peace and to the great call 
made upon the engineer in times of war. The Engineer School 
maintained at the Washington barracks seems to me an inade- 

121 quate response to this obvious need, and I trust the attention 
of Congress can at some suitable time be called to the wisdom 

of providing facilities for original research and continuous and fun¬ 
damental training for our body of engineers that will keep them in 
the very forefront of engineering science.*’ (Pp. 54—55.) 

Again in the annual report, dated November 20, 1917, for the year 
1917, the Secretary thus stated: 

“ THE ENGINEER DEPARTMENT 

“ This great division of the War Department in times of peace 
devotes the major part of its energy to works of internal improve¬ 
ments and to the supervision of, improvement, and maintenance of 
navigable waters; but in time of war it immediately becomes a fun¬ 
damental part of the Military Establishment. It teas, therefore , 
called upon not only to render assistance of an engineering kind in 
the establishment of training camps , but held to establish camps for 
the rapid training in military engineering of large additions to its 
own personnel , and to undertake the rapid mobilization and training 
of additional engineer troops , of which at the beginning of the war 
there were but two regiments. 

“ One of the earliest opportunities for actual assistance to the coun¬ 
tries associated with us in this war was presented to this department. 
In the war against Germany transportation, and particularly rail¬ 
road transportation, is of the utmost importance. It was easily fore¬ 
seen that our own army in France would require large railroad facili¬ 
ties both in the operation of permanent railroads for the handling 
of our equipment and supplies and in the construction and operation 
of temporary roads behind our army. In the meantime regiments 
of engineer troops, if speedily organized and dispatched to Europe, 
could both render valuable assistance to the British and French 
Armies and acquire the training and experience which would make 
them valuable at a later stage to us. Accordingly nine such regi¬ 
ments were organized and have for some months been rendering 
active and important service along the actual battle front. In addi¬ 
tion to these^ a tenth regiment, composed of men skilled in forestry 
and lumbering , was organized and sent abroad , and is now 

122 operating in a foreign forest cutting out lumber supplies for 
the use of our associates and ourselves. 

“ Concurrently with the formation of these special engineer 
troops the department unSertook the collection of material for the 
establishment and operation of our own lines of supply abroad. 
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The railways of France have been maintained in a state of high 
efficiency by the French people, and they are performing the tre¬ 
mendous transportation task imposed upon them by the French 
and English military operations with complete success; but in order 
not to impose a burden which they were not designed to meet, by 
asking them to expand to the accommodation of our services, it has 
been found necessary for us ourselves to undertake the accumula¬ 
tion of railroad material for our own use in the theater of war. 
This work is on a large and comprehensive scale. Any detailed 
description of it would e inapproapriate at this time but it in¬ 
volves the creation of entire transportation systems and the actual 
construction and operation of railroads, with the elaborate terminal 
facilities needed for the rapid unloading and dispatch of supplies, 
equipment, and troops.*' (Pp. 34—35; italics supplied.) 

Again, in the annual report, dated December 5, 1918, for the 
year 1918, the following is stated by the Secretary (p. 36) : 

“ ENGINEER ACTIVITIES 

u Some idea of the man}’ new activties of the Engineer Corps 
can be obtained from the figures given me by Gen. Black, show¬ 
ing the growth in its strength since the beginning of the war. In 
April, 1917, the Corps of Engineers numbered about 230 officers 
and 1,825 men; on November 1, 1918, it contained about 10,000 
officers and 284.000 men organized into units for the following 
purposes: General construction, railway construction, road con¬ 
struction, dock construction, railway operations and maintenance, 
car and locomotive repair, electrical and mechanical work, quarry¬ 
ing, forestry, ship repair, water supply, sappers and pioneers.” 

Speaking of the work of selecting camp sites, laying out the 
camps, etc., the Secretary of War, in his annual report for 1917* 
thus stated (p. 20) : 

123 “ Plans were formulated by engineers, architects, and town 

planners who had given much thought to the particular prob¬ 
lems involved. Camp sites comprising from 2,000 to 11,000 acres 
each were selected by a board of Army officers, under the direction of 
the department commanders.” 

Without further pursuing this particular matter, the above will 
suffice to indicate that the things complained of in this indictment 
concerning the activities, or otherwise, of the Engineers Corps of 
the Army; the particular function of that Corps which it did or 
did not perform, as the case may be; as well the employment of 
civilian engineers, consulting engineers, town-planners, and the like, 
were all matters concerning a national exigency the like of which* 
in extent and importance at least, never before confronted this 
Government, and, in respect of which, it is but reasonable and 
fair to assume that the then Secretary of War adopted the policy 
which to him seemed best calculated to produce not only results, 
but immediate results contributed to and brought about by those 
best qualified by skill and experience to be helpful. 

Can it be that the wisdom or unwisdom, the propriety or other¬ 
wise, of the action of the Secretary of I^ar, as it reflects upon the 
defendants herein, can now be made the subject of judicial inquiry 
or review? 
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The next subject matter of the indictment may be thus briefly 
described: 

SECTION 3709 R. S. U. S., PARAGRAPHS 32 2, 523, AND 527, ARMY REGU¬ 
LATIONS, ORDER OF SECRETARY OF WAR, APRIL 12, 1917 

The specific charge in the indictment concerning the matters 
referred to in the above caption is thus: 

“ and to violate and to procure to be violated the provisions of 
section 3709 of the Revised Statutes as lawfully limited by the 
orders of the Secretary of War on April 12, 1917, as hereinbefore 
set out, relating to the procurement of the services of contractors 
for the building construction program of the War Department of 
the United States by procuring all competitive bidding to be done 
away with in connection with the administration of substantially 
all of said building construction program involving expenditures 
of hundreds of millions of dollars and including the construction, 
among other things, of the sixteen National Army cantonments, 
the sixteen National Guard camps, huge port terminals, many 
warehouses, hospitals, aviation fields, ordnaiyre plants, and fortifi¬ 
cations, comprising over five hundred separate contracts,-’ etc. 
(p. 13). 

124 Among the means set forth by which the alleged conspiracy 
was to be effected, so far as concerns the above matters, are the 
following: 

“ were by deceit and otherwise to advise and induce and procure the 
responsible officers to reject the theretofore generally used and lawful 
system of letting contracts and carrying on of construction work 
for the United States” (pp 18-19). 

Again: 

“ and said defendants and each ajid all of them were to knowingly, 
wilfully, contrary to public policy and unlawfully construe and mal- 
administer, and to procure to be construed and administered in 
contravention of the true intent and purpose thereof, the provisions 
of section 3709 of the Revised Statutes of the United States and 
the regulations thereto referring, above set out, as limited by the 
orders of the Secretary of War, above set out, so as to preclude any 
and all letting of contracts for, and the execution of the Govern¬ 
ment’s war building construction program and any work thereunder, 
in so far as same were to be procured by defendants and each and 
all of them to be brought more and more under the control by said 
defendants, and said defendants and each and all of them were 
continuously to carry on said conspiracy, and did continue it up to 
and after November 18, 1918, and were to cause to be procured the 
services of the contractors otherwise than in the manner in which 
such services are usually engaged between individuals;” etc. (p. 22). 

Again, in another connection, although still under the means 
alleged is the following: 

“ and defendants and each and all of them were thereby continuously 
and entirely to deprive and defraud the United States (for whose 
best interests said defendants were in duty bound solely to act and 
were pretending to act, but of whose interests they were acting in 
utter disregard), of any and all of the benefits that might and would 
flow from competitive bidding in any form,” etc. p. 23). 
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Having in mind the allegations of the indictment, supra, it becomes 
important to consider the provisions of said section 3709, R. S. U. S., 
the regulations passed pursuant thereto, or in connection therewith, 
viewed in their relation to the order of the Secretary of War, 

125 of April 12, 1917; or as stated in the indictment, “ the pro¬ 
visions of section 3709 of the Revised Statutes as lawfully 

limited by the orders of the Secretary of War on April 12, 1917 ” 

(p. 13). 

Section 3709, R. S. U. S., provides, that all purchases and contracts 
for supplies or services (other than personal), in any of the Govern¬ 
ment departments shall be made by advertising a sufficient time 
previously for proposals respecting the same, when the public exigen¬ 
cies do not require the immediate delivery of the articles, or per¬ 
formance of the service; and that, when the latter is required by 
the public exigency, the articles or service may be procured by open 
purchase or contract, at the places and in the manner in which such 
articles are usually bought and sold, or such services engaged between 
individuals. Paragraphs 522, 523, and 527, Army Regulations, were 
promulgated pursuant to said section 3709, supra, and, to the extent 
that the section itself is applicable, are to be considered in connection 
therewith. 

It would hardly seem necessary to state that an unusual and ex- 

• %/ %/ 

traordinary national emergency existed in respect of the World War, 
and in consequence of which, as the indictment itself states (p. 2) 
“it became at once imperatively necessary for the United States to 
construct cantonments, camps, and other housing and construction 
projects, to house, shelter, care for, and supply the soldiers and 
troops of the United States to be called into its military service 
for such war.*’ 

Furthermore, the legislation enacted by Congress during the years 
1917 and 1918, and even as late as the act of March 2, 1919, in 
express terms, recognized an existing emergency. 

The joint resolution of Congress, approved April 6, 1917, declaring 
a state of war to exist between the United States and the Imperial 
German Government, was followed, six days later, by the order of 
the Secretary of War, of April 12, 1917, in the indictment herein 
referred to, paragraph one of which w T as thus: 

“ 1. It is hereby declared that an emergency exists within the 
meaning of section 3709, Revised Statutes, and other statutes which 
except cases of emergency from the requirement that contracts for 
and on behalf of the Government shall only be made after advertis¬ 
ing, as to all contracts under the War Department, for the 

126 supply of the War Department, and the supply and equip¬ 
ment of the Army and for fortifications and other w T orks of 

defense; and until further ordered such contracts will be made with¬ 
out resort to advertising for bids in the letting of the same.” 

That is the order which limited the provisions of said section 3709, 
R. S. U. S., and, necessarily, also, limited the provisions of para¬ 
graphs 522, 523, and 527, Army Regulations, passed pursuant to and 
in connection with the section. 

From the above quotation made from the order of April 12, 1917, 
it will be noted that the Secretary of War in perfectly plain 
language, entirely free from ambiguity, thus ruled and directed: 
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(a) An emergency exists within the meaning of section 3709, 

Revised Statutes, and other statutes which except cases of emergency 
from the requirement that contracts for and on behalf of the Gov¬ 
ernment shall only be made after advertising; • 

(b) Such emergency is declared to exist as to all contracts under 
the War Department for the supply of the War Department, and 
the supply and equipment of the Army and for fortifications and 
other works of defense: and, 

(c) Until further ordered, such contracts will be let without re¬ 
sort to advertising for bids in the letting of the same. 

Upon the oral argument herein, it was urged, on behalf of the 
Government, that the order, notwithstanding its language, was noth¬ 
ing more than a mere declaration of policy—in short, a general pro¬ 
clamation. not embracing “concrete instances which might arise in 
each or all of these divisions—the Quartermaster’s, Ordnance, En¬ 
gineers, and all the others" (p. 489). 

In short, that, while the Secretary had thus expressly declared that 
an emergency existed within the meaning of said section 3709 as to 
all contracts under the War Department for its supply and for the 
supply and equipment of the Army; and that, until further ordered, 
such contracts would be let without resort to advertising for bids 
in the lettings of the same; nevertheless, so counsel contend 
127 and assert, the Secretary could not have had in mind that the 
emergency could extend indefinitely in the future, nor did it 
apply generally: or, as expressed in oral argument: 

“ When a situation arose which demanded it, that stood there and 
protected them. When the facts were obviously otherwise, it did not 
protect them, and could not, because the Secretary could not go to 
that extent." (p. 491). 

Further, it was urged that it would have been illegal had the 
Secretary really attempted to go beyond the limitations suggested; 
and, in reply to inquiry by the court, as to who was to determine the 
cases where the order was applicable, and the other cases where it 
was not applicable, and just where the dividing line was to be 
drawn, counsel replied: “ Each chief under the Secretary, of course, 
must know that this does not apply" (p. 492). 

And, again, in oral argument it was thus stated by Government 
counsel: 

“ Then we come to section 3709 of the Revised Statutes of the 
United States. If this section be not lawful; if this section be not 
the law upon which must be founded all contracts for materials, 
supplies, or service other than personal, then, insofar as competitive 
bidding is concerned, the allegations of the indictment fall. And I 
take my place finally upon the ground that section 3709 is the section 
under which the Government operated: that that section was the law 
throughout the emergency; and that any accomplishment in contra¬ 
vention of that section was in violation of law" (p. 290). 

In the brief filed on behalf of the United States, the limitation 
insisted upon and conceded in the oral argument, is still further 
narrowed in application, it there being stated (referring to said order 
of April 12,1917): 

“ Therefore,.the only contracts to which he could have referred by 
the phrase 4 all contracts ’ must be contracts which were to provide 
goods or services required immediately on April 12, 1917, and even 
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then they were to pursue the usual course. If he meant anything be¬ 
yond that, his action was, it is submitted, illegal.” (Government 
Brief 2, p. 118.) 

Again, in said brief, consistent with the position taken in the oral 
argument, supra, although not entirely consistent with the position 
in the brief last above quoted, the following is stated: 

128 “ This means that each responsible officer must determine on 
its facts each case when it arises. It does not justify carrying 

out a program generally and universally, as charged in the indict¬ 
ment/' (Id. p. 121.) 

Further, it is therein stated that if, in promulgating the order of 
April 12, 1917, the Secretary of War acted in excess of his legal 
authority—that is to say, if his order be interpreted alone by the ex¬ 
plicit language used, or, as stated in said brief (p. 118) “under the 
sweeping terms of his order,” his action “ could not be relied upon in 
defense of activity taken by reason of such declaration” (order). 
(Id. p. 120.) 

It may here be observed that, on the oral argument, counsel for the 
Government frankly conceded that the language used by the Secretary 
of War, in his said order, was “ quite unfortunate ” (p. 495) as, indeed 
it was if it be now possible to disregard the plain language used and 
to engraft upon it exceptions and limitations, long after the order 
has been executed and met a great national exigency and need, and 
served a great national purpose. 

While if the premise be conceded that the Secretary of War, in 
said order of April 12, 1917, acted in excess of lawful authority, it 
might be that mere civil rights or obligations acquired or incurred 
by reason thereof could be subject to judicial review; it would be a 
strong thing to hold that a citizen or citizens, concededly having 
nothing to do with procuring or Securing such executive order to be 
adopted and promulgated, and who acted thereunder assuming the 
order to be valid and lawful, could later be held criminally answer- 
able for so acting. 

The defendants herein are not charged with anything concerning 
said order of the Secretary, of April 12, 1917, save only the fact 
that they acted thereunder. 

The burden* of the argument for the Government, concerning this 
phase of the case, seems to be (a) if the order of the Secretary be 
construed in the light of the language actually used therein, then the 
Secretary exceeded his lawful authority; and, hence, his order cannot 
be relied upon by one in defense of an activity taken by reason of 
such order; or, (b) that the language of the order be interpreted and 
construed so as to limit its application to concrete cases (as 

129 distinguished from all contracts), and thus leave its applica¬ 
bility or nonapplicability to the judgment or discretion of 

“each chief under the Secretary” (argument, p. 492) and, as so in¬ 
terpreted, necessarily to cast the burden upon any one, assuming to 
act under the general order of the Secretary, to show that an emer¬ 
gency, in fact, existed as to the particular contract, and that the in¬ 
dividual subordinate chief acted properly in letting the individual 
contract “ without resort to advertising for bids in the letting of the 
same/’ and that, too, in a criminal proceeding wherein the validity 
and asserted meaning of the order are sought to be reviewed. 


UNITED STATES VS. STARRETT ET AL. 


71 


It occurs to the court that it would be a highly dangerous thing 
to submit to judicial review a question of departmental action and 
policy such as is here attempted. 

It was long ago established that— 

“ The Secretary of War is the regular constitutional organ of the 
President, for the administration of the Military Establishment of 
the Nation; and rules and orders publicly promulgated through him 
must be received as the acts of the Executive, and as such, be binding 
upon all within the sphere of his legal and constitutional authority. 
(U. S. v. Eliason, 16 Pet. 291, 301.) 

THE COST-PLUS CONTRACT ACT OF MAY 12, 1917 

The indictment states that the defendants procured all competitive 
bidding to be done away with in connection with the administration 
of substantially all of the building construction program (p. 13) 
under certain new and unconscionable forms of contracts, unduly 
and unlawfully prejudicial to the United States, and a plan and sys¬ 
tem of contracting and arbitrary selection of contractors and of gift 
awards to such contractors without any form of competitive bidding, 
and the administration of said contracts and construction work in 
a manner detrimental and prejudicial to the rights and interests of 
the United Stat^ (p. 14). 

130 It is thus further alleged in the charge of the indictment: 

“ and to violate and procure to be violated section 527 of the 
Army Regulations above set out by preparing and causing to be 
prepared complete, definite, uniform proposals for the signature 
of the selected contractors ” (p. 14). 

(Note.— Inasmuch as section >27, supra, had relation to proposals 
invited in connection with competitive bids, under section 3907, 
R. S. U. S., but which competitive bidding had been done away 
with by the Secretary’s emergency order of April 12, 1917, a£ above 
shown, followed by the adoption and approval, by the Secretary of 
War, of a uniform form of contract; the suggested impropriety of 
preparing or causing to be prepared a “ complete, definite, uniform 
proposal," is not apparent. Even under competitive bidding, the 
form of proposal should lie, and in practice, so far as the court has 
had opportunity to observe the same, is complete, definite, and 
uniform.) 

Among the means so alleged, it was further stated: 

and were to confuse, delay, hinder, and prejudice, and were to 
procure to be confused, delayed, hindered, and prejudiced the 
Government's war construction program and the administration 
thereof'’ (p. 18). 

The above, obviously, is but the statement of a mere general con¬ 
clusion of the pleader, entirely lacking in allegation of facts upon 
which the conclusion, whether justifiably or unjustifiably, is intended 
to be based. This allegation, however, may be recalled later on, 
in connection with the annual report of the Secretary of War con¬ 
cerning the war construction program and activities, and the ad¬ 
ministration thereof, wherein he officially certifies facts and con¬ 
clusions; which, it may be- noted, are totally at variance with the 
pleader’s general conclusions, supra. 
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Again: 

“ were by deceit and otherwise to advise and induce and pro- 
131 cure the responsible officers to reject the theretofore generally 
used and lawful system of letting contracts and carrying on 
of construction work for the United States, and were to procure to 
be substituted therefor, and all of said work to be let out and done 
under, a form of cost-plus contifict proposed, prepared, and recom¬ 
mended by said defendants as exjperts, from which form of contract 
certain ” (but not stated) “ important and substantial safeguards 
in behalf of the United States v»ere to be omitted,” etc. (pp. 18-19). 

Again, still under the means alleged, it was further stated that 
said form of contract was by defendants— 

u to be procured to be adopted and used generally and continuously 
throughout the period of the war, well knowing that responsible 
and qualified contractors were ready, willing, anxious, and offering 
to do said work on terms and conditions more favorable to the 


United States, regardless of whether any emergency existed , as to 
any project or not . and reyardless of the extent to which any such 
emergency did exist . and from which form of contract, certain sub¬ 


stantial ., customary , definite . and spicified provisions and penalties 
tending to induce faithful . economical , and expeditious performance 
were to be knowingly, deliberately, and wilfully omitted , and were 
to make the provision as to limitation of maximum fee in said form 
of contract a means of discrimination in # favor or certain con¬ 


tractors and against others, and as said contract and program were 
to be administered said contractors were not to assume as contractors 


certain definite , commonly recognized and usual responsibilities 
toward the United States , but were merely to receive unconscionably 
and fraudulently large profits, some stated and others hidden and 
indirect, from the United States for the mere superintendence of the 
worl\ and were to and would t>e enabled and permitted to and would 
inevitably carry out said work in a grossly careless, wasteful, unduly 
expensive and dilatory manner without beinxj charged thereunder 
with any responsibilities on account of any delay , excess cost , mis¬ 
guidance or maladministration '' (Pp. 20-21; italics supplied.) 

It certainly must be well recognized as a fact that, quite, irrespec¬ 
tive of any di fie re nee of opinion concerning the merits or 
132 demerits of the system, as viewed in the light of experience, 
the u cost-plus contract.” as it was and is briefly described, was 
both extensively and successfully used (certainly to the extent of 
producing results) during the great emergency of the war as a 
means for securing a great many of the facilities and instrumentali¬ 
ties for successfully carrying on the war. 

No decisions have been cited to the court holding such contracts * 
to be illegal or invalid; although cases have been cited showing the 
same to have been upheld as valid and enforceable. (Defendants’ 
Brief, pp. 126-131.) 

It may not be without importance herein to observe that the 
cost-plus contracts were not at all confined to the activities of the 
War Department; nor, indeed, did such contracts even originate 
in that department, as might, possibly, be supposed from a reading 
of this indictment. 


Take, for example, section 120, national defense act (of June 3, 
1916), labeled: “ Purchase or procurement of military supplies in 
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time of actual or imminent war”; wherein the President, through 
the head of any departntent of the Government, was authorized, in 
addition to the then authorized methods of purchase or procure¬ 
ment, to place an order with any individual, firm, association, com¬ 
pany, corporation, or organized manufacturing industry; all such 
orders to be preferred over all of the orders and contracts; and com- 
pliance therewith was made obligatory. 

In the brief of Government counsel (No. 2, pp. 72-73), as well 
in oral argument, the contention is made that the section named 
authorized the President, through the head of any department, to 
place an order for the required produce or material; but that 
nothing was said therein as to construction; and, again, that the 
section referred to is a “ commandeering section.” 

Not only is the language of the section fairly susceptible of a 
legislative purpose and intention to give the broatest possible 

133 powers to the Chief Executive, through the head of any de¬ 
partment of the Government, and which powers reasonably 

might be held to include a cost-plus form of contract for construction 
work: but said section 120 received exactly that interpretation by at 
least one of the executive departments of the Government. 

For example, in the report of the Paymaster General of the Navy, 
Chief of Bureau of Supplies and Accounts, made to the Secretary 
of the Navy, dated September 30, 1918, it is thus stated (pp. GOO-7) : 

“ Where the contractor has no past experience on which to base a 
price, where the material is complicated and subject to changing 
plans and specifications or wide fluctuations in raw material cost, 
a cost-plus contract has been employed. Contracts for novel pro¬ 
duction, particularly along the line of aeroplanes, large caliber 
guns, and shells for same, steel or wooden ships, and optical glass 
work, have been so handled. It has also been found necessary to 
place such contracts in cases in which the contractor, though de¬ 
serving of confidence, lacked sufficient working capital and plant 
equipment and in certain engineering or building cases in which a 
cost-plus contract has been standard since its authorization by Sec¬ 
tion 120 of the act of 3 June , 1916. 

Again, by the Navy appropriation act, approved March 4, 1917, 
(39 Stat. 1193) which appropriated $19,000,000 for the construc¬ 
tion of a battle cruiser (and which, of course, antedated any of the 
things mentioned in the indictment herein) it was thus provided: 

“If, in the judgment of the Secretary of the Navy, the most rapid 
and economical construction of the battle cruiser herein appropriated 
for can be obtained thereby, he may contract for the construction 
of said battle cruiser upon the basis of actual cost , plus a reasonable 
profit to be determined by him. (Italics supplied.) 

In the Annual Report of the Secretary of the Navy, made to the 
President, dated December 1, 1917, covering the fiscal year 1917, 
the following is stated: 

134 “ Under the authority of the act of March 4, 1917. and 
other subsequent acts, a number of contracts previously made 

at stipulated sums have been modified to the 4 cost-plus ’ basis. This 
for one of two reasons: Either it was necessary to accelerate the 
progress of construction or to delay certain vessels to enable other 
vessels to be speeded up ” (pp. 32-33). 
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In said report, the Secretary of the Navy stated that, as a general 
rule, the percentage of profit was fixed at ten (10) per cent; and, 
in the annual report of the Solicitor of the Navy Department, which 
accompanied said report, he stated that, under the authority of 
said act of March 4, 1917, for constructing the $19,000,000 battle 
cruiser, there had been adopted the contract plan of paying the ascer¬ 
tained cost, and allowing the contractor ten (10) per cent of such cost 
for his profit; it being further stated therein (pp. 107-108) : 

u This 'method of financing the construction of vessels was simul¬ 
taneously extended to other types of vessels without express au¬ 
thority of Congress , such express authority being unnecessary , and 
now all the ships under construction , except some of the submarine 
boats , are building on the. cost plus percentage for profit basis. 
With the difficulties of obtaining skilled labor, the constantly rising 
wages, and the uncertainties of the immediate future, the applica¬ 
tion of such plan was indispensable to the procuring of the vessels 
needed. Whether this method will prove advantageous in normal 
times, as compared with the 4 payment of a fixed price ’ plan, is a 
matter of importance and interest that will require determination 
in the near future.” (Italics supplied.) 

Again, in the report of the Paymaster General of the Navy, made 
to the Secretary of the Navy, September 30, 1918, he thus stated 
(p. 685) : 

i. * * * In ^Y\is connection it is interesting to note that, in 

the earlier contracts, 10 per cent of the cost was allowed for profit; 
whereas, in the later contracts, the fixed profit in the majority of 
cases was 9 per cent of the estimated cost, and in a few of them 
7^ per cent.” 

135 Again, in the report of the Subcommittee (House of Rep¬ 
resentatives) for Investigation of Conduct and Administra¬ 
tion of Naval Affairs (contained in and made part of the Annual 
Report of the Secretary of the Navy, dated December 1, 1918), it 
was stated, that of the contracts that had been let by that depart¬ 
ment, in December (1917), sixty-two (62) thereof, carrying about 
$26,000,000—mostly for training camps—were made on the cost- 
plus basis. The report adds: 

u This method of contracting while not the most economical per¬ 
haps, was necessary to secure the early completion of the buildings 
to house and provide hospitals and other accommodations for the 
recruits. There has been no question of the good faith and integrity 
with which operations were carried out” (p. 153). 

Again, the cost-plus form of contract Avas in use by the United 
States Shipping Board Emergency Fleet Corporation. Thus, in 
the report of Director General Charles Piez to the board of trustees 
of the United States Shipping Board Emergency Fleet Corpora¬ 
tion, dated April 26, 1919, covering the activities of the Fleet Cor¬ 
poration during his connection therewith, he states that contracts 
for ship construction let by the Emergency Fleet Corporation fall 
into three general classes: Lump-sum contracts, cost-plus a fixed- 
fee contracts, and agency contracts. It also appears from the re¬ 
port that certain of the yards were under cost-plus fee contracts 
(pp. 23-5). 

Passing now to the cost-plus contract of the War Department, 
being the contract and form thereof here immediately under review: 
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At the outset it is proper as well as important to note that the 
indictment nowhere alleges that the cost-plus contract was approved 
by the Secretary of War; nor, on the other hand, is it alleged that 
he was overreached or deceived either into adopting and approv¬ 
ing that system or the particular form of cost-plus contract that 
was used. And yet the fact is and was that the Secretary of War 
definitely approved the form of cost-plus contract used in 

136 the War Department; and it is that very form of contract 
that is made the subject of attack in this indictment. 

It was agreed, upon the oral argument, herein, that the court 
properly might take judicial notice of the order of the Secretary 
of War approving the contract. Now what is the fact in regard to 
the matter? 

The executive order of approval by the Secretary consists of a com¬ 
munication from I. S. Littell, colonel, Q. M. C., in charge of canton¬ 
ment construction, dated September 6, 1917; in paragraph 1 whereof, 
it is stated, that attached thereto is the form of contract for emer¬ 
gency work, which had been used by that office in connection with 
the work of construction of the sixteen (16) National Army conton- 
ments, the sixteen (16) National Guard camps, and the two (2) em¬ 
barkation contonments; adding, “ its use by this office was informally 
approved by you.” 

In the concluding paragraph of the communication, the follow'- 
ing was stated: 

“ 3. In order that the record may be kept straight and also to 
obviate the necessity of extensive interdepartmental correspondence, 
it is recommended that formal written approval of the action of 
this office in using these forms of contracts, and of the future use 
of these forms of contracts, be issued by you.” 

That communication was indorsed by the Secretary of War, thus: 

“ September 15, 1917. 

“ I hereby make formal my previous informal approval of these 
forms. 

“ Baker.” 

Bearing in mind the allegations of the indictment concerning the 
adoption and use of the cost-plus system and form of contract; as 
well the fact that the same was both informally and formally ap¬ 
proved by the Secretary of War (although, as already noted, the 
latter fact is not mentioned or alleged in the indictment); 

137 it will be instructive and helpful to refer again to the annual 
reports of the Secretary of War, concerning the matter of the 

construction, operations and activities of that department during the 
war. 

Because of its very evident importance concerning what is claimed 
by the defendants herein to have been an executive policy, in con¬ 
nection with its war emergency construction program and opera¬ 
tions thereunder, the following extracts, at some length, are inserted 
from the Annual Report of the Secretary of War made to the Presi¬ 
dent, and dated November 20, 1917 (pp. 19-23, 29): 

“ CANTONMENTS 

u I have described above the process of the execution of the selec¬ 
tive service law. The preparation of places for the training of the 
recruits thus brought into the service was a task of unparalleled 
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magnitude. On the 7th of May, 1917, the commanding generals of 
the several departments were directed to select sites for the con¬ 
struction of cantonments for the training of the mobilized National 
Guard and the National Army. The original intention was the con¬ 
struction of 32 cantonments. The appropriations made by Congress 
for this purpose were soon seen to be insufficient, and further study 
of the problem seemed to show that it would be unwise so seriously to 
engage the resources of the country, particularly in view of the fact 
that the National Guard was ready to be mobilized, that its train¬ 
ing by reason of service on the Mexican border was substantial, and 
that its early use abroad in conjunction with the Regular Army 
would render permanent camps less important. The number was, 
therefore, cut to 16 divisional cantonments, and the National Guard 
was mobilized in camps for the most part under canvas, with only 
certain divisional storehouses and quarters for special uses con¬ 
structed of wood. Because of the open weather during the winter 
months, the National Guard camps were located in the southern 
States. The National Army cantonments were located within the 
lines of the military division. A special division of the Quarter¬ 
master General's Department was established, known as the emer¬ 
gency construction division, and to it was given the task of erecting 
the cantonment buildings and such buildings as should be necessary 
for the National Guard. 

“ On May 17, 1917, Col. I. W. Littell, of the Regular Army, was 
detailed to assemble and direct an organization to be known as the 
cantonment division of the Quartermaster Corps, whose duties were 
to consist of providing quarters and camps for the training and 
housing of the New National Armv, wdiich was to be selected bv 
conscription as provided in the act of Congress dated May 18, 1917. 

“ Able assistance was rendered by the following members of 
138 the committee on emergency construction and contracts, a sub¬ 
committee of the Munitions Board of the Council of National 
Defense: 

“ Maj. W. A. Starrett, Chairman. 

“ Maj. William Kelly. 

“ C. M. Lundoff. 

“ M. C. Tuttle. 

“ F. L. Olmsted. 

“ J. B. Talmadge, Secretary. 

“ Inquiries were immediately made and all available means used 
by telegraph, correspondence, and consultation to get in touch with 
the ablest constructors, engineers, draftsmen, purchasing agents, and 
other specialists of broad experience in their respective vocations 
from which an efficient and experienced organization could be se¬ 
lected. 

“All of those selected who became attached to the organization in 
an official capacity gave up responsible and remunerative positions 
to give the Government the benefit of their services. They all being 
over the draft-age limit and representative technical men of repute 
and standing in their community, a splendid precedent of patriotism 
was established. 

“ The assembling of an organization and the planning and execu¬ 
tion of the work was undertaken with a view of accomplishing all 
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that human ingenuity, engineering, and constructing skill could de¬ 
vise in the brief time available. 

u Plans were formulated by engineers, architects, and town plan¬ 
ners who had given much thought to the particular problems in¬ 
volved. Camp sites comprising from 2,000 to 11,000 acres each were 
selected by a board of Army officers under the direction of the depart¬ 
ment commanders. Names of responsible contracting firms were 
secured and every effort made to perfect an organization competent 
to carry out the work of completing the camps at the earliest possible 
moment. The magnitude of assembling an organization for carrying 
on the work and securing the labor and materials therefor can in 
some measure be realized by reference to Table A, showing quantities 
of the principal materials estimated to be used in the construction 
of the National Army cantonments. 

(Table A omitted.) 

“ NATIONAL ARMY CONTRACTS 


“As shown in the following Table B the camp sites for the National 
Army were all selected during the month of June, contracts were 
executed within a few days after the selection of the sites, and the 
various contractors had their work in progress within a few days 
after the awarding of the contracts. It is obvious that where the 
dates of the work started are given as prior to the execution of the 
contract, that, to avoid all unnecessary delay, the terms of the con¬ 
tract were agreed to between the representative of the Govern¬ 
ment and the contractors before the contracts were formally exe¬ 
cuted. 

139 “A form of contract was suggested by the emergency build¬ 
ing committee of the Council of National Defense before the 
plans and general character of the buildings and other structures 
were adopted. It was the aim of the council to utilize live and well- 
established organizations rather than build up new, and that a sys¬ 
tem should be adopted for contracting and compensating construc¬ 
tion work and services such as would not cripple or destroy existing 
organizations. 

Table B .—Dates National Army camp sites were approved , contracts were 

executed, and work was started. 



Camp 

0 

Date 
camp 
sites were 
approved 

Date 

contracts 

were 

executed 

Date 

work 

started 

American Lake, Wash . 

Camp Lewis. 

May 31 

June 15 

June 14 

Annapolis Junction, Md . . 

Camp Meade. 

June 22 

June 23 

July 2 

Atlanta, Ga . . . 

Camp Gordon. 

June 2 

June 11 

June 18 

Ayer. Mass_ . - . 

Camp Devens. 

May 31 

...do. 

June 13 

Battle Creek, Mich . . 

Camp Custer. 

June 11 

June 19 

June 19 

Chillicothe, Ohio . . 

Camp Sherman. 

June 21 

June 21 

July 6 

Columbia, S. C _ 

Camp Jackson.-.. 

June 2 

June 11 

June 15 

Dps Moines, Iowa ... 

Camp Dodge. 

June 27 

June 22 

June 19 

Fort Riley, Kans . _ 

Camp Funston. 

June 13 

June 20 


JTnry 8am Ffniisfcnn, Tex _ 

Camp Travis. 

June 11 

...do. 

June 14 

Little Rook, Ark _ 

Camp Pike. 

...do. 

June 23 

June 17 

Louisville. Kv -.. 

Camp Taylor. 

...do_ 

June 30 

June 22 

Petersburg. Va _ _ _ 

Camp Lee. 

June 8 

June 18 

June 20 

Rockford,~Ill . 

Camp Grant. 

June 21 

June 21 

June 24 

Wrightstnwn, N_ J _ _ - _ 

Camp Dix. 

June 2 

June 14 

June 12 

Yanhank. T,_ I . __ 

Camp Upton. 

June 18 

June 23 

June 21 
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44 The following table is the exact wording of that portion of the 
contracts on cantonments which relate to the compensation to be 
paid the contractor. 

“Table C 

44 Determination of fee: As full compensation for the services of 
the contractor, including profit and all general overhead expenses* 
except as herein specified, the contracting officer shall pay to the 
contractor in the manner hereinafter prescribed a fee to be deter¬ 
mined at the time of completion of the work from the following 
schedule, except as hereinafter otherwise provided: 

“ If the cost of the work is under $100,000 a fee of 10 per cent of 
such cost. 

“If the cost of the work is over $100,000 and under $125,000 a 
fee of $10,000. 

“If the cost of the work is over $125,000 and under $250,000 a 
fee of 8 per cent of such cost. 

“If the cost of the work is over $250,000 and under $266,666.67 
a fee of $20,000. 

140 * 4 If the cost of the work is over $266,666.67 and under 

$500,000, a fee of 74 per cent of such cost. 

44 If the cost of the work is over $500,000 and under $533,714.29* 
a fee of $37,500. 

44 If the cost of the work is over $533,714.29 and under $3,000,000* 
a fee of 7 per cent of such cost. 

44 If the cost of the work is over $3,000,000 and under $3,500,000, 
a fee of $210,000. . 

44 If the cost of the work is over $3,500,000, a fee of 6 per cent of 
such cost. 

“ The cost of materials purchased or furnished by the contracting 
officer for said work, exclusive of all freight charges thereon, shall 
be included in the cost of the work for the purpose of reckoning such 
fee to the contractor, but for no other purpose. 

k4 The total fee to the contractor hereunder shall in no event exceed 
the sum of $250,000, anything in this agreement to the contrary not¬ 
withstanding. 

“ The estimated average cost of work performed by the contractor 
on the National Army camps is approximately $8,000,000. The 
maximum compensation the contractor could receive on this expendi¬ 
ture is $250,000. This sum stated in percentage of the total cost of 
the work will average about 3 per cent on the work done by the 
contractors. 

44 NATIONAL ARMY CAMPS 

44 Sixteen National Army camps were constructed in various parts 
of the United States at points selected by the War Department. 
The camps were carefully laid out by experienced town planners and 
engineers to give best results considering all viewpoints. 

4 *A typical cantonment city will house 40,000 men. Each barrack 
building will house 150 men and provide 500 cubic feet of air space 
per man. Such a cantonment complete contains between 1,000 and 
1,200 buildings and covers about 2,000 acres. In addition each can¬ 
tonment has a rifle range, drill, parade, and maneuver grounds of 
about 2,000 acres. In many cases all of a large part of the entire site 
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had to be cleared of woods and stumps. The various military units 
were located on principal pr primajy roads—a regimept being treaty 
as a primary unit* About 25 miles of roads were cpn^trucf^^ ^t 
each cantonment, and sewers, water supply, ligptjng facilities, apd 
other improvements installed. 

“An infantry regiment requires 22 barrack buildings, p fpr officerf’ 
quarters, 2 storehouses, \ iqfantry building, 28 }fLV<or:«,fqr|es 9 vyith not 
and cold shower baths, or a total o| 59 pui}dipgs. iii addition pQ 
the buildings necessary for the regimental units, each cantonpaeqt 
has buildings for divisional headquarters, quartermaster depots; laun¬ 
dry receiving and distributing stations, base hospitals hayipg I^OOp 
beds, post exchanges, and c$her buildings for general use. 

141 “At several of the cantonments reinoupt stations have been 
provided, some of them haying a capacity to maintain 12,000 

horses. 

******* 

“ This work involved the expenditure of vast sums of public money. 
It required the selection of contractors who had had experience ip 
great construction undertakings, but required also a constant super¬ 
vision and a very elaborate system of accounting and checking. Ip 
order to perfect all these agencies the War Department availed it¬ 
self of the services of many citizens and associations which had 
special experience and skill in the matters involved. It would be 
invidious to undertake to enumerate some, without mentioning all of 
those who thus brought ready and loyal service to the aid of the de¬ 
partment. The full account of their work will appear at large in the 
report of the Quartermaster General, and especially in the chapter 
devoted to the emergency construction bureau. The work would 
have been impossible without the cooperation of the committees of 
the Council of National Defense, which coordinated the supply and 
the transportation of the necessary materials, and aided the Quarter- 
master General’s Department at every point in the solution of the 
business and industrial questions presented.” 

Again, in the Secretary’s annual report for the succeeding year, 
1918, dated December 5, 1918, the following was stated (p. 62): 

“ CONSTRUCTION—CONSTRUCTION DIVISION ORGANIZED 

“ Prior to the war the construction and repair of camps, canton¬ 
ments, and Army posts had been carried on by the Construction anti 
Bepair Division of the Quartermaster General’s Office. After the 
declaration of war, it early became evident that this division was not 
properly organized to carry out the vast building program incidental 
to tpe housing of the new armies, and a special division for handling 
this work was created by order of The Adjutant General, cjatea 
May 19,1917, and was given the name of Cantonment Division.' 1 

* Ob Qc|;pber 5,1917, ± directed that all building and construction 
during the present emergency be executed by this division, aha on 
Inarch 13, 19l8, the name was changed to the Construction DiviLibi 
of the Army.’ ‘ " ' ’ : :: ' { 

“ THIRTY-TWO CITIES OF 40,000 POPULATION EACH 

“ The original project intrusted to the Construction Division was 
the building of 16 National Army cantonments to accommodate 

99630—24- 6 



80 


UNITED STATES VS. STARRETT ET AL. 


40,000 men each. This work was to be completed in 90 days, 
although at the time the size of the military units to be housed had 
not been determined, and most of the locations were unknown. To 
this requirement was added almost immediately the task of 

142 constructing 16 National Guard camps, of nearly the same 
size as the cantonments. These involved much less work as 

they were principally tent camps, but they included, nevertheless, a 
very large number of buildings, and involved construction work 
which was in itself , in view of the time limitation an almost stag¬ 
gering task. 

“ In spite of the stupendous difficulties involved , the entire hous¬ 
ing enterprise was completed on schedule , constituting one of the 
most remarkable accomplishments of the war.” (P. 62; italics sup¬ 
plied.) 

Recurring now to what is above stated herein to have been but 
the allegation in the indictment of a general conclusion unaccom¬ 
panied by the statement of any facts, namely: 

“ and were to confuse, delay, hinder, and prejudice and were to 
procure to be confused, delayed, hindered, and prejudiced the Gov¬ 
ernment’s war construction program and the administration thereof ” 
(P. 18.) 

The Secretary of War, as above indicated, officiallv certifies both 
the facts and the conclusions he drew therefrom; and, of course, he 
was the particular executive officer of the Government charged with 
the duty and the responsibility of seeing to it that the work was 
done, and done properly and timely. 

As hereinabove noted, one of the matters of complaint in the in¬ 
dictment is that the cost-plus form of contract adopted and used in 
the war emergency building construction program was “grossly, 
unconscionably, and fraudulently favorable to the contractors and 
in like manner and to the same extent unfavorable to the United 
States ” (p. 12); further, that said contract omitted “ certain im¬ 
portant and substantial safeguards in behalf of the United States ” 
(p. 19; italics supplied); ana, again: 

“ and from which form of contract certain substantial, customary, 
definite, and specified provisions and penalties tending to produce 
faithful, economical, and expeditious performance were to be know¬ 
ingly, deliberately, and willfully omitted, and were to make the pro¬ 
vision as to maximum fee in said form of contract a means of dis¬ 
crimination in favor of certain contractors and against others, 

143 and as said contract and program were to be administered 
said contractors were not to assume, as contractors, certain 

definite commonly recognized and usual responsibilities toward the 
United States,” etc. (P. 20; italics supplied.) 

What were the “certain important and substantial safeguards 
in behalf of the United States;^’ or the “ certain substantial custo¬ 
mary, definite and specified provisions and penalties tending to pro¬ 
duce faithful, economical, and expeditious performance, which 
were omitted from the adopted and approved form of contract? 

Again, what were the “ certain definite commonly recognized and 
usual responsibilities toward the United States, intended to be 
referred to in such allegation ? 

The Secretary of War, in his Annual Report for the year 1917, 
above referred to, set forth “ the exact wording of that portion or 
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th£ contracts on cantonments which relates to the compensation to 
be paid the contractor,” and as that portion of his saia report has 
been quoted herein, supra, the same need not be repeated. 

While it ought not to be necessary to search for the intended 
or possible meaning of mere general averments of the kind indi¬ 
cated ; nevertheless, a brief reference may be made to the provisions 
of the contract. 

In its opening paragraph it recites that a national emergency 
exists; that the United States requires the immediate performance 
of the work; that it is necessary that the work be completed within 
the shortest possible time; that, because of disturbed conditions in 
the contracting industry throughout the country, it is advisable 
for the United States to depart from the usual procedure in the 
matter of letting contracts, and adopt means that will insure the 
most expeditious results; that the contractor, in the shortest possible 
time, shall furnish the labor, etc., and supplies, and do all things nec¬ 
essary in connection with drawings, and specifications to be fur- 

144 nished by the contracting officer, and subject in every detail to 
his supervision, direction, and instruction, including the right 

reserved to the contracting officer to make changes in the drawings, 
specifications, and instructions; that there is reserved to the contract¬ 
ing officer the approval of net expenditures made by the contractor; 
the schedule of fees is fixed therein; the contractor agrees to begin the 
work at the earliest time practicable and to diligently proceed there¬ 
with to completion at the earliest possible date; failure in the doing 
of which authorizes the contracting officer, at his option, after five 
days written notice to the contractor, to terminate the contract; also, 
a provision committing to the opinion of the contracting officer, the 
termination of work under any contract, etc. 

From a reading of the provisions of the contract, and in the 
absence of any direct specification of objection, the same would ap¬ 
pear reasonably to safeguard and protect the interests of the United 
States. 

What is the criticism suggested by the Government concerning 
the form of contract so approved and used ? 

In the printed brief, the following is stated: 

“As we have heretofore shown, the question of the adoption of a 
proper cost-plus system may be a controversial matter. But we 
charge and assert that the cost-plus system described in this indict¬ 
ment is a fraud upon the Government.” (Government brief 2, p. 

mj 

That, however, is not helpful in pointing out any particular pro¬ 
vision or provisions of the contract to which the objection is intended 
to be addressed. 

The matter, however, was somewhat further detailed in the oral 
arguments herein in support of the indictment. Passing by the 
proposition that the war emergency construction program should 
nave been conducted under competitive bidding, notwithstanding the 
fact that the Secretary of War decided otherwise; it was insisted 
in oral argument that the form of cost-plus contract adopted 

145 and used, in certainly two respects, as to provisions omitted 
therefrom, stamped the system as “pernicious”; and these 

omitted provisions were, one, a penalty for delay, and the other, 
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“ a bonus, which would secure satisfactory And quick perfqrmaoce ’’; 
and these two provisions were stated to he safeguards that at all 
times prudent business men carry in their contracts ” (pp. 845,0.) 

Assuming, therefore, that the matters just mentioned embrace two 
of the alleged {although not spec]fed or stated), “ Certain important, 
and substantial safeguards in behalf of the United States,” pmitteq 
from the contract (indictment, p. 19); are the same proper for 
review by court and jury; or, is it not, after all, nothing more than 
a mere theory (not an allegation, because the pleading itself con¬ 
tains no suc£ specification)but of counsel arguing in support of 
the indictment ? 

There might be an honest difference of opinion? among those best 
qualified by skill and experience to judge thereof, whether the 
system of contracting for a bonus for speed and accomplishmeqt, 
on the one hand, and a penalty for delay? on the other, is best con¬ 
ducive as to results. Opinions might well differ as tp this—indeed? 
do differ. 

The Government, in no uncertain terms? stated, upon the fact 
of the contract itself, that it was deemed advisable to depart from 
the usual procedure in the matter of letting contracts, and to adopt 
means that would insure the most expeditious results; and the con¬ 
tract work was required to be done within the shortest possible 
time and completed at the earliest possible date; under penalty pf 
terminating the contract, at the option of the frpyernment contract¬ 
ing officer, after five days’ written notice; and, further., committing 
to : the opinion of such officer the matter of terminating the work 
under any contract. 

Presumably, the War Department deemed the matters of speed 
and delay to be sufficiently safeguarded in form of contract it 
146 adopted and used; possibly even more so, for its purposes, 
than either a bonus or a penalty. 

As illustrating the fact that there may well be an honest dif¬ 
ference of opinion concerning the matter, counsel for defendants, 
upon oral argument (p. 644) and, again, in printed brief (defeud- 
ants’ brief 1, p. 141) call attention to the fact that a provision for 
a “bonus for saving” has been elsewhere denounced, on behalf of 
the Government, as illegal and immoral, and without binding effect 
upon the Government; it being further stated that in certain cases 
the Government is withholding payment of such bonuses upon tjie 
ground that they are improper and illegal. (Defendants’ brief 
2, p. 35.) 

That the position and theory asserted by counsel in support of 
the indictment may be different from or inconsistent with the posi¬ 
tion and theory of other Government counsel in other cases, or iu a 
published document relating to the subject of bonus contracts, would 
not, of course, be conclusive, either way; but it strikingly illustrates 
the fact that there not only may be, but evidently is, an honest 
difference of opinion among those who have made a study of the 
subject as to the wisdom or otherwise of a bonus provision in a 
contract; not to mention the matter of its validity, if inserted in a 
<*>ntract. 

It would not seem proper, under the allegations of the indict¬ 
ment, and under the /acts concerning the formal approval of the 
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iorm of contract used in the WAr emergency construction building 
program, of the War Department, supra, that the propriety, dr 
Otherwise, of inserting in sUch contracts a bonus provision and/or 
a provision for penaltv for delay could properly be submitted to 
judicial review. 

In passing, it may be observed that the court is of opinion that 
the provisions of the act of May 12, 1917, are not applicable to the 
building construction program embraced herein. 

CONCLUSION 

As has been above shown, two of the outstanding depart- 

147 mental matters mentioned and complained of in the indict¬ 
ment are those concerning (a) the order of the Secretary of 

War, of April 12, 1917, and (5) the adoption and approval of the 
cost-plus form of contract used in the war emergency construction 
program of the War Department. 

There is no allegation or charge that the defendants had any¬ 
thing whatever to do with the adoption and promulgation of said 
executive order, of April 12, 1917; but it is contended and insisted 
that the order should be interpreted in the light of the theory ad¬ 
vanced in argument and hereinabove referred to, but which need 
not be repeated. 

It is, however, alleged that, in the adoption of the cost-plus form 
of contracts the defendants misled and overreached the “ respon¬ 
sible officers of the United States,” including Col. Littell and certain 
other officers named, but whose connection with the matter is not 
identified. 

There is, however, no allegation that the Secretary of War was 
misled or overreached; unless it be that it was intended that he 
should be embraced within the general description “responsible 
officers of the United States ”; but, insofar as the latter are there 
named, it does not appear, certainly not by direct statement, that 
the Secretary of War was intended to be included. 

Nor does the indictment mention the important fact that the Sec¬ 
retary of War himself, both formally and informally, approved the 
cost-plus form of contract, as hereinabove shown. 

Was the Secretary of War misled into so doing; did he act solely 
on information and advice given him by Col. Littell in regard to the 
matter; or did he act solely upon his own investigations concerning 
the matter; or did he act partly on what he learned from Col. Littell, 
and partly from what he himself ascertained and learned from other 
sources ? 

The court knows, as a matter of judicial notice, that the 

148 Secretary of War had a Chief of Stan; and that, as the Secre¬ 
tary of War interpreted the provisions of section 4, of the 

act of February 14, 1903, the duties of the Chief of Staff were thus 
defined: 

“ The Chief of Staff, speakihg in the name of the Secretary of 
War, will coordinate and supervise the various bureaus, offices, and 
departments of the War Department; he will advise the Secretary 
of War; he will udvisfe himself in as great detail as in his judgment 
sefcms necessary to qualify him adequately to fidvise the Secretary of 
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War.*’ (Annual Report of Secretary of War. dated November 20, 
1916, p. 78.) 

Furthermore, the Secretary of War had a law adviser in the 
person of the Judge Advocate General, and, while the latter was 
acting as Provost Marshal General, an acting Judge Advocate Gen¬ 
eral. 

Presumably, therefore, the Secretary of War, at all times, had, 
immediately at hand, competent and lawfully established advisers, 
quite aside from the chiefs or heads of the subordinate bureaus. 

In the absence of appropriate averments, is the court justified in 
assuming and inferring that the Secretary of War must have been 
and was misled into adopting the policy of the War Department in 
its war building construction program? If that is the situation in¬ 
tended to be relied upon herein, why was it not affirmatively alleged 
in the indictment, instead of being left to intendment or implica¬ 
tion? Indeed, if that be the intention, the question may well be 
asked whv was the same omitted from the indictment? 

It is true that, among the means alleged is: 

“ the usurping of the functions of the regularly constituted depart¬ 
ments. agencies and officers of the United States, among others, the 
War Department, Secretary of War, the Quartermaster General, 
Corps of Engineers, Colonel I. W. Littell, Captain W. H. Onry, 
and General R. C. Marshall, jr.,” etc. 

149 That is not only a general but a broad statement of con¬ 
clusion, unaccompanied, however, by a statement of facts upon 
■which the conclusion can be based. In view of the annual reports 
of the Secretary of War, hereinabove referred to, further comment 
upon the matter seems unnecessary. 

As remarked at the outset, this indictment does not charge the 
defendants w T ith a conspiracy to commit an offense or offenses against 
the United States: but with a conspiracy to defraud the United 
States by prejudicing the orderly administration of its laws by the 
regularly constituted officers and agencies: which means, reduced 
to its final analysis, that the emergency war building construction 
program was carried on without competitive bidding, and that the 
cost-plus form of contract resulted in selection of contractors, and 
that the form of contract used omitted certain (but not named or 
identified), safeguards, and which latter are asserted in argument to 
be a bonus, on the one hand, and a penalty, on the other. 

Those, however, were matters of policy which the Secretary of 
War himself decided: and he conducted the operations of his depart¬ 
ment in accordance therewith. 

The court is of opinion that while the indictment abounds in the 
statement of conclusions, it fails to support the same by facts alleged 
as required in a criminal pleading; and, furthermore, it is sought 
herein to obtain a judicial review of the policy adopted by the Sec¬ 
retary of War concerning the war emergency building construction 
program of that department, throughout the period of the late war; 
and that too in the absence of fact allegations that would make such 
review, proper; even assuming, but not hereby deciding, that the 
question is one open to judicial review. 

Even if the order of the Secretary of War, of April 12,1917, may 
properly be construed as limited in application, as insisted upon 
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herein by counsel, notwithstanding the plain and unambiguous 

150 language of the order itself; as well, also, if, notwithstanding 
the official adoption and approval by the Secretary of War of 

the cost-plus form of contract, a court and jury, nevertheless, may 
supervise and even reconstruct the terms and provisions of such form 
of contract; the court is of opinion that the indictment as drawn is 
not such as that the. defendants could advisedly plead thereto in the 
sense of knowing just what they are called upon to answer, nor what 
is intended to be proved thereunder. 

Accordingly, the court is of opinion, and so orders, that the de¬ 
murrers filed herein be, and the same hereby severally are, sustained. 

A. A. Hoehling, 

J ustice. 

January 30, 1924. 

Note. —The indictment wag filed herein December 30, 1922; separate and several 
demurrers thereto were filed by the defendants February 17, 26. March 12, April 11, 
May 26. and June 13, respectively, 1923. The cause, upon the demurrers, was argued 
orally October 3, 4, 5, 8, 9, and 10, 1923, and, upon request, leave granted counsel to 
file printed briefs. Defendants filed original and supplemental briefs December 3 and 5, 
1923 (the same embracing some 223 printed pages). The Government filed brief in 
reply January 3, 1924 (embracing 155 printed pages). Subsequently. Januarv 9. 1924. 
defendants filed printed copy of opinion of the court in the case of U. S. v. The Chem¬ 
ical Foundation, Inc. (U. S. District Court, District of Delaware) ; and thereafter, Janu¬ 
ary 11, 1924, counsel for Government filed letter in reply. 

151 Supreme Court of the District of Columbia 


Wednesday, January 30th, A. D. 1924 


The court resumes its session pursuant to adjournment, Mr. Justice ' 
Hoehling presiding. 

* * * * * * * 

Comes now as well the Attorney of the United States as the de¬ 
fendants by their respective attorneys, that is to say, William A. 
Starrett. by Palmer & Series, Esquires, K. D. Silliman. Esquire, 
and Stanley D. Willis, Esquire: Morton C. Tuttle, by Pillsbury, 
Dana & Young, Esquires, F. Platt, Esquire, and Walter B. Howe, 
Esquire: Clemens W. Lundoff, by Tolies, Hogsett, Ginn & Morley, 
Esquires, and Frank J. Hogan, Esquire; Benedict Crowell, by Henry 
L. Stimson. Esquire, F. H. Dorr, Esquire, and Drain & Drain, 
Esquires; Clair Foster, by Henry Esclier, Esquire, and Woodson 
P. Houghton. Esquire: John H. McGibbons, by William H. Dono¬ 
van. Esquire, and Edmund L. Jones, Esquire; and James A. Mears, 
by Alexander & Green, Esquires, and Kenneth M. Spence, Esquire; 
and the court having had under advisement the several demurrers 
to the indictment herein filed on behalf of the defendants, and 
each of them, and being fully advised therein, and it appearing 
to the court that the said indictment and the matters therein 
contained are not sufficient in law, and that the demurrers thereto 
are well taken, therefore, it. is considered by the court that the 
demurrers aforesaid and each of them be and the same are hereby 
sustained, the indictment dismissed, and the said defendants, 
152 William A. Starrett, Morton C. Tuttle, Clemens W. Lundoff, 
Benedict Crowell, Clair Foster, John H. McGibbons, and 
James A. Mears, discharged, and that they go thereof without day; 
and thereupon the United States attorney m and for the District 
of Columbia notes an appeal to the Court of Appeals of the District 
of Columbia, from the judgment of the court in this case. 
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153 Note of appeal 

Filed February 2, 1924 

* * * * * * * 

Now comes the United States, by Peyton Gordon, attorney of the 
United States; in and for the District of Columbia, ahd notes an 
appeal to the Court of Appeals of the District of Columbia from 
the judgment of this court entered in the above-entitled cause on 
the thirtieth day of January, A. D. 1924, sustaining the demurrers 
filed by the defendants William A. Starrett, Morton C. Tuttle, 
Clemens W. Lundoff, Benedict Crowell, Clair Foster, John H. Mc- 
Gibbons, and James A. Mears, and dismissing the indictment, and 
ordering that the defendants be discharged and that they go thereof 
without day. 

Peyton Gordon, 

Attorney of the United States in 
and for the District of Columbia. 

154 In the Supreme Court of the District of Columbia 

Filed Feb. 5, 1924 


United States 
vs, 

William A. Starrett, Morton C. 
Tuttle, Clemens W. Lundoff, 
Behedict Crowell, Clair Foster, 
John H. McGibbons, and James 
A. Mears 


\ 


^Criminal No. 40,384 


Citation 

The. President of the United States to William A. Starrett , Morton 

C. Tuttle , Clemens W. Lundoff , Benedict Crowell , Clair Foster , 

John H. McGibbons , and James A. Mears , greeting: 

You are hereby cited and admonished to be and appear at the 
Court of Appeals of the District of Columbia, upon the docketing 
of the cause therein under and as directed by the rules of said court, 
pursuant to an appeal entered in the Supreme Court of the District 
of Columbia on the second day of February, A. D. 1924, wherein the 
United States is appellant and you are appellees, to show cause, if 
any there be, why the judgment renderea against said appellant 
should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Walter I. McCoy, chief justice of the 
Supreme Court of the District of Columbia, this second day of 
Fefcruaiw, in the year of our Lord one thousand nine hundred and 
twenty-four. 

[seal.] Morgan H. Beach, 

Clerk. 

By W. T. Adkins, 

Assistant Clerk of the Supreme Court of the 

District of Columbia. 
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155 Service of the above citation accepted this 4th day of 

February, A. D. 1924. s . , - 

Stanley D. Willis, 
Attorney for Defendant Starrett. 

. ■ i . . * < < 

Service accepted this 4th day of February, A. D. 1924. 

* Walter B. Howe, 
Attorney for Defendant Tuttle. 

Service accepted this 4th day of February, A. D. 1924. 

Frank J. Hogan, 
Attorney for Defendant Lvndoff. 

Service accepted this 4th day of February, A. D. 1924. 

Drain & Drain, 

By ft. S. Harrington, 
Attorneys for Defendant Crowell. 

Service accepted this 4th day of February, A. D. 1924. 

Woodson P. Houghton, 
Attorney for Defendant Foster. 

Service accepted this 4th day of February, A. D. 1924. 

Edmund L. Jones, 
Attorney for Defendant McGibhon. 

156 In the Supreme court of the District of Columbia 

Filed Feb. 9, 1924 
United States 

V8. 

William A. Starrett, Morton C. Tuttle,^- N 

Clemens W. Lundoff, Benedict Crowell,p- r,mma b 
Clair Foster, John H. McGibbons, and 
Janies A. Mears 

Citation 

The President of the United States to James A. Mears , greeting: 

i Tou are hereby cited and admonished to be and. appear at the CoUrt 
of Appeals of tne District of Columbia, upon the docketing of the 
cause therein under and as directed by the rules of said court, pur¬ 
suant to an appeal entered in the Supreme Coiirt of the District oi 
Columbia^ on the secqnd day of February, A. D. l9&4, wherein the 
Ignited St ates is appellant and jrou dre appellee, to show cause, if 
ahv there be. wHv the iudfirment rendered against said appellant 


parties 



88 


UNITED STATES VS. STABBETT ET AL. 


Witness the Honorable Walter I. McCoy, chief justice of the Su¬ 
preme Court of the District of Columbia, this fourth day of Feb¬ 
ruary, A. D. 1924. 

[seal.] Morgan H. Beach, 

Clerk of the Supreme Court of the, District of Columbia . 

By S. F. Beach, 

Assistant Clerk. 

Service of a copy of the foregoing citation acknowledged this 5th 
day of February, 1924. 

Alexander & Green, 

Attorneys for Defenda/nt James A. Mears. 
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Assignments of error 


Filed February 16, 1924 

* * * * * * * 

The court erred: 

(1) In sustaining the demurrers of the several defendants to the 
indictment. 

(2) In not overruling said demurrers. 

(3) In adjudging the indictment insufficient to charge a violation 
of sec. 37 of the Criminal Code of the United States. 

(4) In construing sec. 3709, R. S. U. S. 

(5) In construing the order and proclamation of the Secretary 
of War, dated April 12, 1917, to have done away with competitive 
bidding in connection with the Army construction program. 

(6) In holding that sections 522 and 523 of the Army Regulations 
had no application to the matters and things stated in the indictment. 

(7) In nolding that section 527 of the Army Regulations was in¬ 
applicable. 

(8) In holding that section 120, national defense act of June 3, 
1916, justified the use of the cost-plus contract, and that the use 
thereof did away with competition in the construction program of 
the United States. 

(9) In holding that the provision of the act of May 12, 1917, had 
no application to the construction program of the War Depart¬ 
ment. 

158 (10) In holding that the adoption of a system by which 

contractors were selected without competition was brought 
within the law by the Secretary of War’s approval of the form of 
contract. 

(11) In considering as not applicable to the fact allegations of the 
indictment the provisions of the act of July 9, 1918, which pro¬ 
hibited, as therein set forth, the making of any cost-plus contract 
without competition. 

(12) By introducing into the opinion, and basing the decision in 
part thereon, as established facts of which the Court could take 
judicial notice, certain reports, to wit, a report of the Paymaster 
General of the Navy, and a report of the Secretary of War, which 
contain matters of evidence ana opinion which may be controverted 
by testimony at trial, and which are not proper for consideration in 
passing upon the validity of an indictment. 
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(13) In construing the alleviations relating to section 1493 of 
Army Regulations, and in holding it inapplicable. 

(14) In adjudging that the several defendants, and each and all 
of them, go hence without day and be discharged of the indictment. 

Peyton Gordon, 

Attorney of the United States 
in and for the District of Columbia . 

Roscoe C. McCulloch, 

Wm. T. Chantland, 

F. Edward Mitchell, 

Special Assistants to the Attorney General. 
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Designation of record 
Filed February 29, 1924 


The clerk in preparing the transcript of record of appeal in the 
court of appeals in the District of Columbia will please mclude the 
following: 

1. Indictment. 

2. Demurrer filed February 17, 1923. 

3. Demurrer filed February 26, 1923. 

4. Demurrer filed March 12, 1923. 

5. Demurrer filed April 9,1923. 

6. Demurrer filed April 11, 1923. 

7. Demurrer filed May 26,1923. 

8. Demurrer filed June 13, 1923. 

9. Substituted demurrer filed October 9, 1923. 

10. Opinion of Mr. Justice Hoehling, January 30, 1924, and 
judgment thereon. 

11. Note of appeal. 

12. Note of citation on appeal and return thereof. 

13. Assignments of error. 

14. This designation. 

Peyton Gordon, 

Attorney of the* United States 
in ana for the District of Columbia. 

Roscoe C. McCulloch, 

Wm. T. Chantland, 

F. Edward Mitchell, 

Special Assistants to the Attorney General. 

160 Service of copy of above designation acknowledged this 
28th day of February, 1924. 

Kenneth M Spence, 
Counsel for Defendant James A . Means. 
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ifcl Supreme Court o t the District of ColumHii 

itkrreb Stains of America, 

District of Columbia, ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 160, both inclusive, to be a true and correct transcript of the 
record according to directions of counsel herein filed, copy of which 
is made part of this transcript, in criminal cause No. 40384, wherein 
United States is plaintiff and Williapa A. Starrett et als, are de¬ 
fendants, as the same remains upon the files and of record in said 
court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
19th day of April, 1924. 

[seAl.] Morgan H. Beach, Clerk , 

By W. E. Williams, 

Assistant Clerk . 

EW. 
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